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ADVERTISEMENT. 



It has been the Author's Endeavour in th6 
following Pages to colleft moft of the Cafes de- 
termined upon perfonal Bequefts, and to exti'aft 
from them Principles (fo far as the Subjeft from 
its Nature is capable of being reduced to Prin- 
ciples, or politive Rules) which may be applied 
to QueftionS) in iimilar Circumftances. In 
order to avoid Prolixity, References are only 
given to the Cafes, except in a few Inftances, 
where a Statement of the Subftance or material 
Parts of them appeared neceflary to illuftrate 
the Reafons upon which they were deter- 
mined. 
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IV ADVERTISEMENT. 

The principal Part of this Treatife is compiled 
from Notes coUefted during the Author's Courfe 
of Reading as a Student ; he has been induced 
to add to, methodize, and publifli them, under 
the Idea, that as no Book within his Recollec- 
tion has fully and fingly treated upon the Sub- 
jeft, the prefent Undertaking might not be 
altogether unferviceable to the Profeffion. 
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DIFFERENT KINDS OF LEG A CTE^. 



Jf ROPER Legacies may be claffed under two 
Heads, viz. pecuniary and Jpecific. The Jir/i 
may be dfefined to be '[ The Gift of a? particulate 
Thing by Teftament, in which an Executor is 
named; or by a Writing in the Nature of ^ 
Teftament called a Codicil, in which no Execu- 
tor is named." The latter ** The Bequeft of a 
particular Thing, fpecified and diflinguiihed from 
all other Things v of the fame Kind; as of 4 
Houfe, a Piece of Plate, ' or a Term for Years, 

• 

There is an improper Kind of Legacy termed 
a Donation Mortis Cansdj of which I fliall treat 
in this cba:pter. Swinburne, in his Treatife upon 
the civil Law, divides it into three Kinds, viz. 

First, Where a Perfon not terrified by the Ap- 
ptehenfion of any prefent Perils but moved 
by the general Conjideration cf Man's Mor-- 
talityy makes a Gift« 
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2 DIFFEREKT KINDS OF LEGACIES. 

Second, Where a Perfon moved by imminent 
Danger, gives in fuch a Manner, that the 
Subje6i; is immediattly made his to Ai^hom it 
is given, 

Thirdly, Where a Perfon being in Peril of 
Death, gives fomething, but not fo that it 
fhould prefently be his "who received it, but 
in Cafe only the Giver die. 

This kft Species of Donation is the only pro- 
per Donatton Mortis Causdy as is generally un* 
derftood by the Term ; the fonner being nothing 
*lfe than pure irrevocable Gifts inter vivos. That 
the laft Species of Donations mentioned by 
S^viiiburfte is the Otily proper Donation A(orti$ 
Ctstjisdy is apparent alfo from the Definition given 
<)f it ill Juft. Inft. Tit 7, De Dvnatkmibus^ 
after the Conteft which piievailed on the Sobjeft 
fubfided. 

Tb% Kind of amphibious Gift: fo far partici- 
pates of tiie Nature or Quality of a Legacy, 
that it is ambuiatory and imperftB: during the 
Donor's Life, and confequently revocable; and, 
tipen a Deficiency of Affets, it is liable to 
Debts (a). Buti in the following Particulars a 
Donation Mortis Ckusd differs from a Leg^cy^ 
viz. It is not within the Juiifiiidion of the 



(a) 1 P. Will. 406. 

Eccle- 



Ecclefiaitical Court; and is j^ot to be polfefled by 
the Executor ; it does not regularly &11 within 
an Adminiftratkm, nor requires any Ad; by or 
from the Escecutor to conftitut^ ^ Title ia the 
I)onee, 

In Order to give Effed to thefe Donations, 
there muft be an aBual Delivery of the Thing 
intended to be given, or, at leaft, the be/i De- 
livery it is capable of j foi- where the Thing de- 
livered in Lieu of the Principal, or Thing in- 
tended to be given, in Cafes where the Princii^ 
itfelf cannot be giv^n, is imre ^evidence of the 
J^rincipaFs Exiftenx?e, and no PrcpaHy is trans- 
ferred to the Donee by fuch Delivery, or, at the 
ittrtheft, a Right of ABion ohiy, fuch a Delivery, 
with a View to a Donation Morti$ Oms&y canmi 
be fiipported, 

Upon this Principle Lord Hardwicke decided, 
in the Cafe of (b) Ward v. Turner, that Delivery 
of Receipts for South Sea Annuities was not fuch 
a Delivery of tlie Annuities themfelves as they were 
capable ot^ and therefore that the G ift of them 
as an intended Donation Mortis Causdy could 
not be fupported. But he inclined to think, 
that if ^ Transfer of the Awiuities had been 

(^j z Vet 431. 
B 2 njade 



4 DIFFERENT KINDS OF LEGACIES.' 

made to the Done^, the Gift woiild have beea 
complete to operate as a Donation Mortis CausA. 
Alfo in the Cafe of (c) Miller *o. Miller, Deli- 
very of a Note for lOQl to the Teftator's Wife, 
the Note not being a Cajh-Note not payable to 
Bearer^ was adjudged to be infufficient to pafs to 
the Donee Ihe Money fecured .by it as a Donation 
Mortis CausA. ' ' . 

Bank^Notes being confidered as Caih, antj 
Bondsy from their particular Nature as Securities, 
have been adjudged capable of fuc^ a Delivery as 
is fufficient to conilitute a valid Donation Mortis 
CatuA* The former were acjiju^ged (b in the 
Cafes of Miller v. Miller,' and (d) Hill t?. CJiap- 
man ; tlie latter in the .Cafc of (e) Sn^Ugrove v. 
Baily, which was afterwards ac)uiowle4ged fry 
Lord Hardwicke to be a proper Determination ijx 
the Cafe of Ward v. Turner (f). 

For the fame Reafon tliat Pank-Notes are conn 
fidered as Subjeds proper for Donations Mortis 
Camay it feems that Gwemment Securities for 
Money will alfo be confidered as fuch- IJpon 
this Principle the Opinion of the Mailer of the 
Rolls, in the Cafe of (g) Jones v. Selby, may be 
fupported^ although Lord Cowper, on Appeal, 

(c) 3 p. Will. 356. {/) a Brown Ch. Ca. 6u. (e) 3 Atk. 
214. (/;2Vcf.43li. (f^^; Pre. Ch. 36«. 

avoided 
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avoided deteimining upoii the Validity of the. 
I>dnation ; he being of Opinioii, that if it could 
he fuppoited, the Gift was fatisfied by the fubfe- 
quent Aft of thfe Teftator. 

It tnaty be inferred frdih Lord Hdrdwicke's 
Reafoning; in the Cafe of Wird vi Turner, 
that when the intended Gift, froth its Size or 
Quantity, is incapable of Delivery in Specie, 
Delivery of the Thing by Ijrhifeji Poffeffion is to 
be obtained, and thfe Thing ufed, will be con- 
fidered as fuch a Delivery of the Subjeft itfelf 
as, %vith the other Requifitte, will cohftitute a 
eompletfe Donatioh Mortis Catisdi But in all 
Gafes df Ddnations Mortis Causdy the Delivery 
of the iiltended Gift miift have a Vim to the 
Death of the Donor, or elfe it cannot bfe fup- 
ported. According to this Diftinftioh it was 
dfetcrminedi in the Gafe of (h) Tate v. Hilbert, 
that neither the Gifts of the Gheck or Wbte were 
valid as Donatidnii Mortis CausA. 

Nbt^vithftaliding the Neceffity of Delivery, or 
fymbolical Delivery, to pferfeft a Donation Mor- 
tis Causdj whcfn there is no other Evidence of^ 
the Gift^ it feems to be unfettled in our Law, 
whether Proof of fuch a Gift appearing in Writ^ 
ingj as. by Deed, without Delivery of the Articleft 

(^^^ 2 Vcf. Jun, III. 

B 3 , Intended 
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intended to be given, is fufficient to effie6luate a 
complete Donation * Mortis Catud. By the Im^ 
perial Law it was fufficient (i)y and by our own 
the better Opinion appeart to incline in Favour of 
the Gift. See the Cafes of (k) Tate r. Hilbert, 
and (l) Johnfon v. Smith. If, therefore, fuch Opi^ 
nion be coi*refi;, it may be infetTed that the 
Whole of a Perfon's Chattels may be the Subje6l 
of a Donation Mortis CausA, which could not 
be the Cafe if Delivety was always required. 

There is a Species of Appointment in the Na- 
ture of a Donation Mortis Causd, which may take 
££re6t without Delivery ; as when a Perfon upon 
his Deatli--Bed draws a Bill upon bis Banker^ 
and, by Writing indorfed upon it, declares that 
the Money is to be apphed for the Benefit of a 
Perfon for a particular Purpofc^ which necejhrily 
fuppofhs Deaths this Appointment ^vill be ccmii^ 
dered as in the Nature of a Donation Mortis 
CausA, and be fupported as fuch. Thus in the 
Cafe of (m) La^vfon v. Lawfon, A, on his 
Death-Bed, drew a Bill upon a Goldimith, to 
pay IDOL to A's Wifie to biiy Mourningy and 
ibon iilerwards died. It was determined tha^ 
the Bill was' not a mere Authoi-ity which expired 
upon A's Death, but operated as an Appoint- 
ment of fuch a Nature as before mentioned 



(i) D. L. 39, Tit. 6, I. 28. (k) I Vef. Jan. xii. {!) i 
Vcf. 314, V»; I P. Will. 441. 

In 
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' In the above Cafe of (n) Tate v. HUbert, the 
Chancellor obferved, that the Report of the prior 
Cafe of Lawfon v. Lawfon,. in Pe^re WiUiams, 
was not correal,' as it appeared from the Regif- 
ter's Book that the Dire8ion Jbr Mourning was 
indorfed upon the Bill in the Donor's Hand- 
Writing; and his Lordihip approved of the 
Decifion. 

^»;a Vet Jun. HI. 
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DESCRIPTION OF LEGATEES. 



In Cafes where Legacies are given to a defcript 
Clafs of Individuals payable at a future Period, 
as to the Children of B. when the youngeft jhould 
attain 21, or to be divided amongft them upon 
4he Death rf C; it feems to be fettled that any 
terfon who can intitle himfelf under the Defcrip- 
tion at the Time of diftributing the Fund ; viz. 
as well thofe Children living at the Period of Dis- 
tribution, tho' not bom 'till after the TeftatorV 
Deceafe, as thofe born before and living at the 
Happening of that Event, will be permitted tcr 
take a Ihare of the Teftator's Bounty. 

In affirmance of this Propofition may be ad- 
duced, the Cafes of (a) Graves v. Boyle, 
(b) Hiaiughton *o. Harrifon, (c) Maddifon v. An- 
drew, (d) Ellifon V: Airey, (e) Baldwin v. Cw- 
ver, (f) Attorney General v. Crifpin, (g) Con- 

(a) I Atk. 509. (b) 2 Atk. 3Z9. (c) I Ves. 57. 

(d) I Ves. III. (e) Cowp. 309. 

(f) 1 . Brown Ch. Ca. 386. (g) Ibid. 530. 
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DESCRIPTION OF LEGATEES* 9 

greve v. Congreve, Bartlet v. HoUifter, in a Note 
to the lad Cafe; (h) Devifme v. Mello, (i) Gil- 
more V. Severn, (k) Hughes v. Hughes, (I) An- 
drews t>. Partington, (mj Pulsford v. Hunter^ 
(n) Prefcot ik Long, and (o) Hofte v. Pratt 

There is a Cafe which appears incapable of Re- 
conciliation with the above determinations on this 
Stibjeft} viz. (p) Horfley V. Chaloner: however, 
the Authority of that Cafe feems to be clearly 
over-ruled by the fubfequent contrary Decifions,^ 
in the feveral Cafes before referred to ; the prin- 
ciple which prevailed in thofe Cafes, appears to 
have been founded- upon this Reafon, viz. that 
where the Time " appointed for Diftribution of 
the given Fund is 7i(>f immediate^ butpoftponed to a 
future period^ no Inconvenience would be occa* 
fioned in letting in any Perfon to take a part of 
it^ who might anfwer the Defcription of the Gift 
at any Time before the Arrival of that Period. '* . 

But there is a neceflaiy Exception indeed to 
the Rule as fettled by the Cafes bdbre referred to, 
when Natural Children are the Obje£ls intended 
to be benefited under a general Defcription of 
Children;, for it appears from the Cafe of (q) 

(b) Ibid. 537. ii) Ibid, 5«a^ 

(k) 5 Brown Ch. Ca. 352. 434. (/) Ibid. 401. 

(») Ibid. 416. {nj 2 Ves. Jun, Ch. Ca. 690. 

(#) 3 Vcs. Jan. 730, (f) 2 Yes. 83. (f) 1 P. Will. 5*9. 

Metham 
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• 

Metham v. Duke of Devon, tbat under a Bequeft 
to the Natural Children of B. thofe only who 
were living at tkt Date and making ^ the JVilly 
will be coniidered a3 anfwering the Defcription ; 
the principal Rea(bn of this Diftin£i}oii» between 
Legitimate and Natural Children, appears to be 
founded in the difability of the latter by Policy 
of Laxv^ from acquiring any fpecies of Intereft or 
Property, before they have obtained a name by. 
Reputation. 

The Time » appointed for Diftribution of the 
Legatoiy Fund, being the Period which the 
Court of Chancery has limited for fixing unr 
cbangeabltfy the Number of Perfons to take by 
Defcription, as Legatees ; it neceflai*ily follows, 
that when a Legacy is to take effe6i immediately^ 
in all its Confeque|^ces at the Teftatbv's Death, 
the Perfons only who anfwer fuch general Def* 
cription at that Time, are entitled to Shares in 
the Beo.ueft. The following Cafes may be con- 
fidered as fupporting this Propofition, viz. (r) 
Heath v. Heath, (s) Hill v. Chapman, (t) Ro- 
berts »a. Higman, and (u) Viner v. fVancis. la 
thofe Cafesthe Gift tothe Legatees was g^e^ter/i/, no 
Time being fixed for Pstyment, the Funds there^^ 

(r) 2 Atk. 12U 
(/) I Vcf. Jan. Ck. Ca. 405. (/) i Brown Ch. Ca. 532. 
Note. {») z Brown Ch. Ca. 658. 
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fore being diftributable at the Expiration of a Year 
after the Teftator's Death, adventitious Legatees 
comintg into £x]ftenee after that Period could 
not be admitted ; but fuppofe the Cafe to happen 
of a Child being bom within the Year after the 
Teftator a Death, it may be inferred, from attend- 
ing to the Principle of the other Cafes, that iuch 
a Child would be intitled to a fliare in the Be- 
queft, equal to the other Children living at the 
Teftator's Peceafe. 

The Queftion whether an Infant en ventre fa 
mere^ can take a ihare iii a Fund bequeathed to 
Children, under a genmtl Defcription of Children 
Iwing at the Te/iator'a Death does not appear to have 
been finally fettled until very lately by the Judg- 
ment of the Court of Common Pleas, in favour 
of the Infant in the Cafe of (v) Clarke v. Blake, 
fent out of Chancery for their opinion, and by a 
Decree of Lord Loughborough, C. aififted by two 
Judges, and the Mafter of the Rolls, in the 
Cafe of (a^) Woodford v. ThellufOn, the Cafes 
detennined prior to the two laft mentioned are 
contradictory, which Circumftance may not ren- 
der it altogether ufelefs to dtilinguiHi them, and 
to fubmit to the Reader, a few obfervations 
wpon their Principle. The other Determina- 

{tt) 2 Brown Ch. Ca. 320. continued in 1 Vcs. Jun. Ch. 
Ca* 673, {x) Trin. Terra. 39. Geo. 3. 1799. 
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tiotis in favour of the Infant, are contained in 
the Cafes of (y) Beale v. Beale, (z) Hkle v- 
Hde, C^^ Millar v. Turner, and (b) Clarke v. » 
Blake. The Decifions to ite DifadVantage are 
comprifed in the Cafe of (c) Pierfon v. Garnet, 
and (d) Cowper v. Forbes^ determined at thef 
Rolls. 

Inperufing the above Cafes, it is fufficieiitly ob- 
vious, that the Matter of the Rolls, founded his De-« 
crees upon the Reafoning of Lord Hardwicke, in 
the Cafe of (e) EUifon v. Airey, and that the 
Chancellors, and Judges, grounded their Judg- 
ments upon the Tefiator's general Intehtion, and 
the Capacity of an Infant en ventre fa mere^ to 
take as a living Child for its o*ra Benefit. The? 
Weight of the latter Rea£ms, have prevailed in 
catting the Balance in favour of the Infant, and 
it could hardly be contended with any Degree of 
Plaufibility, that a Tettator intended, when hd 
gave the Legacy in fuch geneial Tefihs to thd 
Children of B. to exclude a Child of B. becaufii 
it happened not to come into Exittence, for a 
few Days or Weeks after the Tettatdr's Death. 
Befides the View in which the Law beholds fuch 
Children^ in other Cafes, is compleatly in favour 

fy) I P. Will. 244. («) Prcc. Ch. 50. (a) i Ves. 8{. 
(^) 2 Brown Ch* Ca. 320. continued in 2 Ves. Jin. 
Ch. Ca. 673. (c) 2 Brown Ch, Ca» 38. {J) Ibid. 63. 
(0 I Ves. HI, 

of a 



DESCRIPTION OF LEGATEES. 13 

of a Ghild en ventre fa were, taking as a Child 
in Exiftence, vi^. it may be vouched in War^ 
i^^nty, (f) and may take under the Statute erf 
Diftributions, as if living at the Inteftate's 
Death; (g) it is alfo confidered as a Child in 
Exiftence, fo as to prevent a Remainder over 
taking EfFe6J;, on the Event of the Teftator's 
Death, without leaving IJJue. (A) A Bill may be 
brought on its Behalf while in Utero^ to ftay 
Wafte committing to its Difad vantage, (i) and it 
may be the Subjeft of Murder, {k) In the Cafe 
of (/) Bennett v. Honywood, determined by Lord 
Apfley, Chancellor ; his Lbrdfliip refufed I?er- 
miffion to an Infant en ventre fa niere^ at the 
Teftator's Death, to take jointly with other Per- 
fons related to the Teftator, under a Bequeft .of 
20, OOOl. to fuch of hiSy the Tejiator's Relations^ 
by Con/anguinity, as Jhould appear to his Execu^ 
tori to be worth no more than 2000/. eachj and 
who Jhould apply for payment of their refpeQive 
Shares^ within two Years after his Deceafe, ob- 
ferving that the Court had never put fuch Iei Con. 
ilru6lion upon a Will, but in the Cafe of a Deoife to 
Children: I have not indeed met Moth another 
«Xodern Cafe inhere the Court was called upon, 

to decide on the Capability of an Infant en ventre 

* 

(f) I Inft. 393; a. {£) i Ves. 1 56: 
(h) I P. Will. 486. (0 2 Vcrn. 710. (k) 3 Inft. 50: Ji. 

(/) Ambl. 708^ 711. 

fa mere 
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fa mere, to take when fuch Child w2l& more re* 
niotely allied to the Teftator than a Grand-child, 
but I iliould think, notiiithftanding the Cafe lail: 
refiprred to, that the Principle which govemccl 
the former Cafes, in feivour of fuch Children, 
would extend to comprize them in nil Cafes of 
Bequefts, to the Benefit of which they would be 
intitled if born, except only in thofe Inilances, 
where the Obje6ls of the Teftator 's Bounty are 
confidered as particularly alluded to frqm the 
manner of the Gift, 

The Word Heirsy has been confidered as fyno-* 
nimous to Childirn ; thus where a Legacy was 
bequeathed to the Heirs ofB. it M-as determined, 
that B's CkUdren only, and not their Depeiidaiits, 
ihould have the Legacy (wi). 

The Word Children, is naturaMy a word (if 
Purchafe, and is nevTcr confidered by way of Li- 
mitation, unlefs it be to effe6luate the Teftator's 
Intention («). * A, bequeathed four Pwts of hi$ 
reiiduary, real and peifonal Eftate, to his Niece 
B. and the Children b9m 'of her B^dy ; B. had no 
Child at the nmkii^g of the WiM, Imt had one 
bom afterwards, and dies in the Telhvtor's Life*- 
time: It was determined, that B and her Child 
took as joiiat Tenants, and that the latter fut- 

(m) Loveday <v. Hopkins, AmM. 173. («) Wild*s Cafe, 
6 Co. 17V 

3 vivmg 
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viving the Teftator, took the whole by Survivor- 
fliip (v). 

la Order to anfwer the Occafions of Families^ 
and the latent of Parties, younger Children have 
been conftrued to mean fuch Children only as 
were not intitled to the familtf or real Eftate. 
Thu3, in Provifions made for younger Children, 
whether by Deed or TViU^ tl>e family Eftate being 
limited to the eldeft Son and his Iffue, with Re- 
uuinder to his Brothers and their Wyxt^fuccef- 
Jioe^ a younger Brother, who has eventually 
before the Time of Payment of the Provifion 
become entitled to the family Eftate, has beeu 
confiderpd as an tlde/i Child, fo as to exclude 
him from the Benefit of the Provifion for younger 
Children; which happened in the Cafes of (/>) 
Chadwick «7. Doleman, ( y) Jermyn v. Fellows, 
(r) Teynham i?. Webb, and (^) Broadmead v. 
Wood. 

An etde^ Daughter^ deftitute of Provifiofi, 
has alio been confidered as a ymnger Childy ta 
anfweir the Ddcription and Intention; as ap- 
pears from the Cafes of (/) Beale t, Beale, («/) 
Heneage v. Hutiioke, and (.r) Pieifon v. Garnet. 

And ati eidejl Son ll^ been confidei-ed as a 
younger Child when the family Eftate >vas giv^en 

(f) a Vera. $2 J. '(q) lK>rre1l. 93. (r) z Vef. 198. (0 I 
Brown Ch. Ca. 77. (t) i P. Wiil. 344. (u) 2 Atk. 456. (xj 
z Brown Ch. Ca. 39. {0) Bufiar v. Bradford, 2 Atk. 220. 

away 



16 PESCkllPTION OF LEGATEES. 

away from him, (y) Duke v. Doidge. But we 
muft take Notice in the Application of the above 
Doftrine, that a younger Child is never con-^ 
fidered as an eldefl, nor, vice *oers&, an eldeft as 
a younger Child, except between Parents and 
Children^ or Children and Perfons Handing in 
Loco Parentum {z) \ for in all other Cafes, the 
Legatee muft anfwer the Defcription in the Will, 
or elfe he cannot make out a valid Claim. Thus 
an eighth Child living at B's Death, cannot take 
under a Bequeft to the feoenth Child of JS, the 
Child anfwering the Defcription of the fcventh 
being then dead (a). 

Grandchildren, Great-Grandchildren, Sec. may 
take under the general Defcription of Children ; 
Children being confidered as fynonimous to Iflue, 
a Term comprehending Grandchildren and all 
other Defcendants (i). Thus if a Legacy be 
given to the Children of -4, and A die without 
Children, but leaving Grandchildren^ the latter 
(if Grandchildren by Blood) will be confidered 
as anfwering the Defcription of the Bequeft to 
Children ; as appears from the Cafes of (c) Wyth 
V. Blackman, and (rf) Huffey v. Lady Dillon, 

(j) 2 Vef. 203, Note. («) Hall v. Hcwcr, Ambl. 203. 
{a) Weft <u. Lord Primate of Ireland, 3 Brown Ch. Ca. 14?. 
Shcrer *v. Bi(bop» 4 Brown Ch. Ca. 55. {b) 1 Vef. Jun. Ch, 
Ca. 150. 3 Vef. Jun. C. C 421. (c) 1 Vef. 196, 2«i. 
Ambl. 555, S. C. (d) Ambl. Bo3. 



But 
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feat if A ha^jieh tx> die leaving a Child and /fee- 
ral Grandchildren^ the latter will be excluded, as 
not anfwcring thfe Defcriptiori equally with the 
Child ; (e) Godke t?. Bfookeing: 



> • 



It Was determined at the RoBs, In the Cafe of 
(/) Mayet v, Mayet, thatt Coufins once removed; 
and a Grmd-Nieccy were included under a Be-* 
queft to thejirjfi ^ndfecmd Goufins of the TeftaE 

tor; ' 

In Caf*es where Legacies are given to k Pari 
only of a Number anfwering the fame Defcrip- 
tioh; btit none of them is particularized, tie 
Court of Chancery has not, in fuch Inftances, 
quaihed the Bequeft for imcertainty, butrejeftedf 
the Words creating it, and admitted the whole 
i Number of Perfoiis anfwering the t)efcriptioii 
to participate eqiially in the Bequeft. As if a 
Legacy were given to the three Childrerif of A, 
aiid A Had four Children, the Court w6uld re^ 
je6l the Word three, and admit all the Childreil 
of A lo take eqiial Shares In the Legacy. And 
to this EfFe6t are the Cafes of Tonikins v. Tom- 
kins, cited in {£) Caftledon v. Turner, (A) Sleech 
V. Thoringtoh, arid' (i) StebBirig v. Walkey^ 

^ When the Terms adopted by a Teftator, ift: 
Reference to the Objefts of his Bounty, axe fo 

* {g) 2, Vern. 107. (/) 2 Brown. Ch. ta. 125. (^) 3 Atk. 
257. {h) 2 Vcf. 561. (/) £ BrowA, Ch, Ca- S5. 

C large, 
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large, that \\\a Court eannot diicfiiiAiftate the 
particular Perfon$ intetidecl to be benefited, as 
whei« Legacies aitc given to Relatiom generallj*, 
Avithout particularizing; any of them, the Court 
will, in Order to effeftuate the Intention, direft 
the Legacies to be piid to fuch of the Teftat^r'a 
Relations as would be entitled under the Statute 
of Diftributions (4) ; thu» making that A<a the 
Rule. SLTxd Meafure of the Dlftribution. And fo 
it appears from the Cafes of (/) Whithorne x\ 
Harris, (^w)- Harding v. Glynn, (n) Roach v. 
Hammond, (o) Thomas xi. Hole, {p) Green v, 
HoAvard, . (^q) Edge t?. . Saliibury, and (r) Rayner 
*v. Mowbray. 

But notwithftandipg the Statute of Diftribu- 
tion, be in the Cafes before mentioned the RtUq 
which regulates the Decree, in which Relations 
fhall take under a general Defcription of Relar 
tion3, yet the Will under wli^ch they claifn will 
govern as to what Proportions and Shares fuch 
Relations fhall divide the fund. Thus, in the 
idafe.of(^) Thomas v. Hole, before referred to, 
the Bequeft being to Relations, to be equally di^ 
mied among/i them, Loid Talbot decided, thai 
the Brothers, Nephews^ and Nieces of the Tefta- 

{k) 22 and 23 CaJ. 2, C. 10, explained by 29 Car. 2, O 
36. (/) 2 Vef* 527. {m) I Atk. 468. («) Pre. Ch. 401. 
(0) Forreft. 251. 0^) i Browne Ch. Ca. 31. (q) Anvbl. 74> 
i(r) 3 Browne Ch. Ca.234. . (/) Forreft. 251. 

tor 
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tor fhould takie, per Capita, equally ; and to th« 
like Eflfea is the Cafe of Philips v. Garth {t). 

Relations by Marriage will not be confidered 
as included under a Bequeft to Relations gene- 
rally. And fo are the Cafes of («i) Worfeley v. 
Johnfon, (v) Davies *o. Bailey, and (t) Maitland 
V. Adair. 

Although the Court of Chancery has adopted 
the Statute of Diftribution as a Guide to the 
Conftru^ion of the Word Relations, ex NeceJJi^ 
tatey yet if the Teftator's Intention appear to 
comprize Relations in a Degree more remote than 
thofe who would be entitled under that Statute, 
fuch Intention will prevail, becaufe the A'ft h 
u Subjiitution only when the Intent cannot be 
found. And to this Purpofe is the Cafe of 
Greenwood v. Greenwood, in a Note to Green 
*D. Howard (y), 

A Diftin6lion has been attempted in Favour 
of tnore diflant Relations than the Statute 
allows, when the Vfor^ poor or poorejl preceded 
the Word Relations, or in Favour of particular 
Relations in an equal Degree. Upon this Dif' 
tin^lion the Decifion of an anonymous Cafe (;?), 

(/) 3 Browne Ch« Ca. 64. («) 3 Atk. 758. (v) 1 Vef. 84. 
(x) 3 Vef. Jiiii.Ch, Ca, 331. (j) ^ BwwwCk, Ca. ja,. 
C») 1 P. Will, Page J27. 



^ e« 
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in Pecre Williams, was founded; but the Re- 
porter, at the Foot of the fame Cafe, obferves^ 
that it was a Ji rained Interpretation in Favour of 
the Relative. And in the Cafe of (a) Brunfden 
r. Wpolredge, Sir Thomas Sewell, ^ the then 
jNIafter of the Rolls, upon the feme Principle, 
decreed the Legacy to be divided amongft poor 
Jielations. But it appears to me that this Dif- 
ference, as an Exception to the Rule, has not 
fince been attended to, upon the Ground of the 
Difficulty and Uncertainty of diftinguifhing be- 
tween the diiFerent Degrees and Shades of Po- 
verty. Thus, in the Cafes of (b) Ifaac v. De- 
fiiez, the Words were pooreji Relations; and in 
(c) Widmore r. WoodrofFe, the mqft neceffitotis 
of the Teftator's Relations; and in both of 
thefe Cafes it was determined, that Relations 
only who were intitled under the Statute of Dif- 
tributions, ihould receive thofe Legacies. 

It has alfo been attempted to fix to the Word 
Defcendants the fame extenfive Meaning, with 
Refpeft to the Defcription of the Legatees, as 
to the Word Relations ; but the Court has con 
ftantly refufed the Application, as the Principle 
which governs the lattqr does npt apply to the 
former Cafe; inafmuch as, the Tellator's Inten- 
tention may be clearly afcertained, when liQ, 



{^) kmhh 507. {b) AmU. 555, (f) Ambl. 636. 
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fpeaks of the Defcendants of a certain Stock or 
Family. And to this Eftecl are the Cafes of 
{d) Crofsly *o. Clare, (e) Pieifon v\ Garnett, and 
(J) Butler v: Stratton, 

The Admiffion of parol Evidence to explain 
Doubts or Difficulties arifmg upon Inftruments, 
has been for a long Time watched pver by Courts 
of Juftice with a jealous Eye; it is confidered as 
an unfound Mode of Interpretation, and fome of 
the modern Judges have expreffed themfelves of 
Opinion, that Juftice would have been better 
and more fairly adminiftered, if parol Evidence 
had never been admitted. But as the Province 
of Judges is merely to difpenfe the Law as they 
find it fettled, they have confidered themfelves 
bound to admit this Kind of Evidence in ceitain 
Cafes in Avhich it has been allowed and eftab- 
liflied by prior Adjudications. One of the In- 
llances in Avhich fuch Evidence has been ad- 
mitted is, in Cafes of wrong or imperfect De- 
fcriptions of Legatees, and to a/certain Legatees 
when their Names have been mi/pelled, or mi/^ 
taken, ^ as appears from the Cafes of (g) Hamp- 
iliire V. Pierce, {k) Mafters v. iMafters, and (/) 
Abbot V. Maffie. 

(</) Ambl. 397. (e) i Brown Ch. Ca. 3^, 230. (/) 3 Brown 
Ch. Ca. 367. (g) 2 Vcf. 216. {h) I P. WilL '425. (/) 3 
^ yef. Jun. Ch. Ca. 148. 

C 3 There 
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There is a Cafe indeed which controverts this 
Propofition, fo far as relates to imperfect De- 
fcriptions of Legatees, but it remain$ df very 
doubtful Authority. The Cafe was thus : A^ by 
his Will, gave to the Son and Daughter of W 
a Legacy of 100/. JV had four Sons and one 
Daughter ; and upon the queftion which of the. ' 
Sons of JV was intended, it was determined, that 
none of the Sons Ihould take the Legacy on Ac- 
Count of the Uncertainty in the Defcription (A). 

This laft Cafe militates againft the Principle 
of every Decifion which has been made upon 
the Sut^e6l. It was fo confidered by the Chan- 
cellor, in the Cafe of (/) Deimere v. Robello ; 
and his Words in Reference to the above Cafe 
of Do%vfet V. Sweet, were as follow: *Mt is 
'^ ahiK)ft impoffible to fay, that if there be a 
^' Bequeft to the Son and Daughter of one who 
^' at the Time of the Bequeft has^owr Sons and 
*^ a Daughter, there is not fuch a Diffonance 
*« between the State of the Fa6ls and of the Be- 
<' queft, as to let in fatisfaftory Evidence that 

< ^ one Son was meant, as it is clear that he meani 

< < one ; it is within all the Rules of patent Ambi- 

< < gutties : therefore I fuppofe that Cafe of Dow- 
f < fet V. Sweet went upon the Ground, that the 
«< Evidence was not fufficient to fliew the In- 
<< tention^ and then it becaine uncertain." 

(i) Dowfet <v. Sweet, AmbL 175. (/) i Vcf. Jun. Ch. Ca. 

But 
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But if there be an entire Otniffion of the Le- 
gatee s Name or Defcription, the Omiffion will 
be fatal, and parol evidence cannot be admitted 
to fupplythe Defeft, and afceitkin the Legatee* 
To this Effeft are the Cafes of (w) Baylis x\ 
tlie Attorney General, and («) Hunt v. Hort. 

. • , ... 

Where the Difference in Condition or Situation 

of the Per/on dtfcribedj and the Per/on fuppqfed 

to be intended to taf^e *tfie' Legacy ^ is fuch, as to 

i:aife a legal Inference that thci Perfon named 

could not be the Perfon intended by the Teftatac, 

the Court of Chancery has, in fuch ^afea, upon 

the Reafoning of patent Ambiguity, let in parol 

Evidence to fhew the Mift^ke, and cure the 

Defeft. Thus if a Bequeft wa* made to the 

Daughter of J5, J's Daughter, when it appears 

that B was iingle, and without Ifi'ue, but C^ 

another Daughter of A, was mairied at the 

Date of the Will, and had a Daughter then liv«r 

ing, parol Evidence would be admitted to remove 

the Ambiguity. See the Cafes of (o) Bradwiv 

V. Harpur, and {p) Pajfons v. Parfons. 

{m) z Atk. 239. (ff) 3 Brown Ch. Ca. 3U. («) A^blt 
.37+' (/) ' VcC Jua. Ch. Ca, z66^ 
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A SPECIFIC individual Legacy, may be defined 
to be **the Bequeft of a particular thing, fpeci- 
" fied and diftinguiihed from all' other Things of 
** the fame Kind, as of a Horfe, a Piece of piate, 
" a Term for Years, and the like, wnich woul4 
** veil immediately upon Aflent of the Execu- 
* * tor. " It differs from a pecuniary Legacy in this, 
m. that if there be a De(iciency of Aflets, thp 
fpecific Legacy fhall not abate with the pecuniary 
Legacies {a) ; and on the other Hand, if fuch fpe- 
cific Legacy be difappointed, the fpecific Legatee 
fhall have tio Recompenfe in Satisfa6lion out of 
the Teflator's perfojial Eflate. (4) 

There are moreover, Legacies of Qtuintity, in 
the Nature of fpecific Legacies ; as of fo much 

(m) I p. Will. 422^ 539. (b) 3 Bro. C. C- 160. 

Money 
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• 

Money with Reference to a particular fiind for 
Payment (c) This fort of fpecific Legacy, differs 
fo much from that firft defcribed, * that if tlie fund 
be called in, or fail, the fpecific Legatee iliall 
not lofe his Legacy, but be permitted to receive 
the Value of it out of the general Affets of the 
Teftator. . . 

i" 

This lattei: fpecies of fpecific Bequefts^ has beafi 
queftioned by a high legaj Authority^ who denied 
the Diftinftion ; but upon examining the Cafes 
prior to that alluded to, and thofe fince deter- 
piined, it appears doubtful whether the Opinion 
given in that Cafe has been acquiefced in; The 
Cafe referred to, is {d) Aihburner v, Mac Guirej 
^n which Lord Thurlow admits the Diftinftion^ 
as before mentioned, to have been niade in the 
Cafes, but difagi'ees with the Principle of them* 
In (e) Saville v. Blacket, (f) Ellis v. Walker^ 
(f) Attorney General v. Parkin, and Cartwiight, 
«?. Cartwright, cited in (g) Aflib^neri?. Mac Quire, 
;the Diftin6lion is taken and acknowledged; and 
in a late Cafe, determined-by Lord Loughborough^ 
^he fame Diftinftibn feems.to have been admitted 
with fonpie Qualification. The Cafe was to the. 
following Efffe6t :. (A) J^ reciting in hi& Will, that 

(c) Touchft. ^^30, Raym. 335, (v^ 2 Bro, C. C. iQjJ. 
(i?) I . P. Will. 779. C/JAmhl 309. 566. Ig) 2 Bro. CC 114. 
^(^) Coleman <z;. Colexnair, 2 Ves. Jun. C C. 639/ 
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he waapofiefied of a Bill of Exchange, drawn hi his 
favour, upon the £aft India Company, and ac* 
cepted by their Order and entered in their Books^ 
for the Sum of 15001. bearing iBtereft at 31. per 
Cent, gave to his Wife the Intereft of the Bill for 
Life, and dire6);ed, that after her Deceafe, thefamfc 
ihould be fold, and the Money equally divided 
amongil feveral Nephews and Nieces, with Survi- 
vorfliip amongft theni,. if any of them died in the 
Wife's lifetime ; and he alfo gave his Wife all his 
houfehold Goods, &c. and appointed her Execu- 
trix : the Teftator after making his Will, received 
from the Eaft India Company the Amount of the 
Bill, which conftituted the Bulk of his Property, 
and lent the Money upon peifonal Securit}% and 
afterwards callpd in lOOl. Part of it, fo that 1400L 
only, was due to him at his Death. Upon a Bill, 
filed by the Nephews and Nieces, againft the Ex- 
ecutrix, the Queftion was^ whether the Receipt by 
the Teftator, of the Amount of the Kll, during hi* 
Life, was an Ademption of the Bcqueft? which de- 
pended alfo upon another Queftion, viz. what wai 
the Nature of the Legacy? It was inftfted upon for 
the Plantifts, that there could be no Intention in 
the Teftator to adeem the Legacy, by receiving 
the Amount of the Bill, becaufe the Bill was taken 
up and paid by the Company, in their ufual Courfe 
of Payments^ and befides, that the Legacy wa3 
riot l\)ccific, although it was given with Refercjncp 
to the BiH as a Security. And it was coatended for 

the 
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the Defendant, that the Bequeft was fpecific, and 
adeemed, and that the Diftinftion between a vo- 
luntary and compulfory Payment was explode^d. 
The Chancellor gave Judgment to the following 
Eifefi:: ** It has been faid, that the Diftm6lion 
between a mtuntarif and compuf/hry Payment 
is exploded ; the Application of the Diftin^tion. 
may often fail extremely in the particular Caljb, 
but wheve the Teftator is compeircd to receive 
'* Payment of the Debt, api*ettyftrongPie(ump- 
tion arifes, that there is no variation of Inten- 
tion; where he goes of himfelf, no Neceffity urg- 
ing him, and deftroys the Form of the Thing 
fpecifically given, that is a good Ground of Ar- 
gument the other Way. I think Lord Carndcn de- 
cided very riglitly, (alluding tohisDecifion, in 
the Attorney General v. Parkin, Ambl. 566) 
and I remember he gave a veiy able Opinion : 
he confidei'ed upon the whole Will, that the In- 
tention Avas to give every thing to the College, 
not tk0i identical Mortgage^ hut all Mort- 
gages,, all Bonds, ail Securities ; it Avas 
only a Method of defcribing all his perfonal 
Eftate, placed out upon Intereit Tlie Dijimc* 
tirni will nQt determine all Cafes: the Nature of 
the Legacy, the particular Will inuft be con- 
fidered ; it is not a diiiindt Propofition to fay, 
fuch a Legacy is fpecific, and all fpecific Le* 
gacies are ejufdem Generis; there is a Dr^er* 
efice whether a Specific Thing is given, er a 
Legacy tquivaient to Money marked with Refe- 
renca to a particular Security, as a Bond ; it is 

fpecific 
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fpecific quoad the Legatee, fo as that it fliatt 
not abate Avhen it is with Reference to a par- 
ticular Fund; but the Defendant has great 
Difficulty fi-om the particular Frame of this 
Will, for it is inconfiftent with common Senfe, 
that he ihould have given in the Manner he has 
with Refei-ence to a Bit of Paper, and not with 
Reference to the Sum; giving an Intereft for 
Life, in the Intereft of a Bill of Exchange, he 
did not mean to deftroy her Intereft for Life, 
if the Bill was paid : he confidered it as a per- 
manent Security ; he had no Diftinftion in his 
Mind between a Bill of Exchange upon the 
India Company, and India Stock : he creates 
Survivorihip after th^ Death of his Wife, who 
is now living. It is ftronget with Regard to a 
Bill of Exchange upon the Company, than a 
common Bond ; for to a reafonaWe Certainty, 
there muft come a Time, when that Bill will be 
paid : but it is very common to let Money reft 
upon a Bond ; upon the particular Frame of this 
Will, there is no Doubt it was in Fa6t the Bulk 
of his Fortune." * The Weight of this and the 
other Cafes before referred to, joined with the 
great Anxiety tiie Court has ihewn upon every 
Occafion, to conftrue Bequefts as pecuniary^ on 
Account of the Confequences attending fpecific 
Bequefts, appears to have fixe4 the Diftinftion as 
above ftated : — See alfo the Cafe of (i) Roberts v. 
Pocock. 

(/) 4 Vcs. Jun. 150. 

y .Legacies. 
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Legacies of Stocky are either fpccijic or gene- 
ralj accordiiig to the Intention of the Teftator, 
as collected from the Words in his Will, fixing 
or not fixing the Bequeft to Stock he poffelfed 
; at the Time of making fuch Will. " My'' pre- 
ceding the Word Stocky has been frequently 
adjudged fufiicient to make the Legacy fpeci- 
fic; therefore, if I bequeath to B my capital 
Stock of lOOOl. in that of the India Company, 
the Legacy would be conlldered as fpcciJiCy (i. e. ) 
applicable only to fuch Stock as the Teftator had in 
that Fund, at the Date of hisTeftament . To this 
Purpofe fee the Cafes of (A:). Sleech v. Thorring- 
ton, (J) ' Drinkwater t?. Falconer, and (m) Afli- 
burner v. Mac Guire. And in Cafes where the 
fpecific Stock happens to have been fold after the 
Teftator's Death, the Court of Chancery will order 
it to be replaced according to the Value of Stpck, 
at the Expiration of the Year after the Teftator's 
Deceafe, as the fpecific Stock was then trans^ 
ferable to the Legatee ; (ji) Morley v. Bird. 

It feems that the mere Poffeffion of Stock, or 
Stock of equal or greater Amount than that be- 
queathedattheTimeofnjakingtheTeftament, will 
not (without Words of Reference, or ah Intention 
colle6led from the Will, that the Teftator meant 

(i) 2 Vcf. 560. (/) Ibid. 623. (») a Bro* C. C. io8» 
(») 3 Ves* Jan. C. C. 631. 
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the identical Stock be was then poffefled of) con- 
vert the Legacy into a fjKJcific one ; and to thiJT 
EfFeft are the Cafes of (o) Partridge t\ Partridge^ 
(/>) Purfe V. Snaplin, (y) Slcech v. Thorrington, 
(r) Peterborough r. Mortlok, (s) Branfdon v. 
Winter, and (f) Simmons v, Vallance. But in a 
(a) Cafe wherein A bequeathed to Truftces 6OOOL 
So. Sea Annuities, in Truft, to Jellaftd lay out in 
ific Pttnhafe of Lands ^ to be fettled, &c. and af- 
terwards, by Codicil gave them the further Sum of 
12001. to the faihe Ufes; the Teftator having 
53601. in Annuities at the date of the Will; th^ 
Court determined that the Legacy was fpeci- 
lie, apd therefore that the Deficiency fhould not 
tie made good out of the Teftator's other perfonal 
Eftate. 

It is obvious, that in the above Cafe, there 
were no exprefs Words of Reference ufed by tlie 
Teltator, in Relation to any particular Annuities 
which he had at the Date of his Will ; fo thA 
the Inference that he intended thofe identical 
Annuities, mufthave arifcn from the Circumftance 
of their being giveh to the Truftees, by Way of 
pre/ent Legacy in Truft toJHl (although nofuch 
Reafon is affigned by the Court in its JTudgment); 

{0) Forrei^« 226. (p) i Atk. 414* (f) 2 Ves. 560. 
{r) 1 Bto. C. C 565. (j) AmM. 57. (/) 4 Bro. C. C. 345- 
{u) Aihton a;. Alhton, Forreft. 152. ) P. Wiil. 384. 6. C. 

1 

V 

and 
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and that the Difference in Amount between the 
Annuities the Teftator had at ^he Time of making 
his Teftament, and thofe expreffed to be be- 
queadied by him, proceeded purely upon a mif- 
calculation of his Property. 

There is a (zv) Cafe indeed which direftly mi- 
litates againft the Adjudications before referred tp 
upon this Subje6i;, and is to the following Effect ; 
A having, atthe Date of his Will, 2072L Ss. Bank 
Annuities, and 20001. Eaft India Stock, bequeathed 
to Band C 20721. 3s. capital Stock, in the Bank of 
England, Ind 20001 Sterling capital Stock in 
tlie En^liih Eaft Iiidia Company, the Teilator 
having reduced the Bank Stock to 20001. aQuef- 
tion arofe, whether thofe Legacies were fpecific or 
n6t ? and it was determined by Fortefcue, Matter 
of tlie Rolls, that they were fpecific upon tliQ 
Principle of their Equality^ with the Stock at the 
• Date of the Will. It appears fiom thp Report of 
thin Cafe, that the Mailer of tlie Rolls endea* 
voured to avoid the Preffure of the feveral Autho- 
rities before referred to, by afligiiitig different 
Reafons a^ the Grounds of tha feveral Decrees 
pronounced in them ; it is obvious, however', from 
perufmg thofe Cafes, that the Principle which 
governed their Decifions was, a M^ant of Words 
referring to the Stock exifting at thp Pate of th^ 
Will^ 6r ofmanifeft Intention in the Teftator that he 

(^) Jeffreys V* Jeffreys^ | Atk. i«o; 

3 allud^ 



M oii \vtciric legacies, akt^ 

alluded to it ; and not the fimple Fafit of the TeRa* 
tor shaving, or not poffeflitig Stock, at that Period 
of any particular Amount In (j/) Bronfdontv 
Winter^ the Stock which the Teftator had at the 
making of his Teftam^ijt, was equal to the Stock 
bequeathed; and in (js:) Partridge t;. Partridge, tho 
Stock m Poflellion of the Teftator exceeded the 
Amount of that bequeathed, nevcrthelefe for Want 
of proper Words to fix the Legacy to the then ex-' 
ifting Stock, they were adjudged to be general 
Legacies onlifi 

Money J if property defcribfed, tnay be the Sub-^ 
je6l of a fpecific Bequeft ; as if .4 bequeath to B 
'a Sum of Money, depojited in ftich a Cheji or Bag^ 
or hifuch a Per/on' s Hands , or in fuck a Frank, ot 
Book ; thefe and thSlik^DefcriptionKS will amount 
to Vi fufficient Specification of the Thing, or Mo-* 
ney, intended to be given, fo as to eonftitute the 
Legacy Specific; but as Money itfelf 5^1^ Money, 
bears no Ear-Mark, it is therefore incapable of 
being the Subject of a fpecific Bequeft, without 
Reference to fome collateral Thing, by which the 
Amount of it may be afcertained, and the Money 
itCelf identified : to this Purpofe are the Cafes of 
(a) Lawfon v. Stitch, (A) Hinton v. Pinke, and 
Alton V. Medlicot, cited in (c) Hume v. Edwards, 
isind in {d) Lewen v. Lewen. 

(jf) Ambl. 57. (2) Forrcil. 226. {a) 1 Atk. 507, 
{i) I P, Will. -539; (f) 3 Atk. 693. (^ 2 Ves. 417, 
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If a Perfon poflefs peribnal Eftate at three ditfil- 
rent Places, as at A, B, and C, a Bequeft of 
the perfbnal Efiate at B >rill be a gooAJpeciJic 
Bequeft, and confequently not applicable to con- 
tiibute with A towards Payment of general Le- 
gacies^ upon a Deficiency of the perfonal Fund 
at C ; (if) Sayer v. Saycr, 



•^•^m^m 
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.. ■ • / • 

The Subjeft upon Ademption of fpecific Lega- 
cies, is ncceffarily involved in confiderable Uncer- 
tainty, as the Faft of Ademption muft always de- 
pend upon the particular Will, the Nature of the 
Legacy, and the Intention of Teftators ; there 
fcems, however, to be fome Rules laid down iii the 
Cafes relating to this Matter, which I ftall en- 
deavour to extrad, and fimplify. 

When Legacies are given qttd Money, with 
Reference to particntar Funds for Payment^ 
although thePunds may fail fi-om being catfled in, 
or othcnvife, yet the Bequefts fhall riot be dif- 
appointed; as in the Cafes of {f) Attorney^ 
General r. P&.rkin, (g) Brqnfdon vo. Winter, 
(^) Pttfelbrd r. Hunter, and (i) CoTeman v. Cole- 

W eh., Pre. 392. (/)Ambl. s6£, (^ ) BiicL 57. (A>}' 
Bco. C. C. 416. (£J 2 Vef. Jun. C. C. 639. 
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man. -But whenifpecific Securities are bequeatlied, 
or Legacies are given out of particular Funds, if 
it appear that the Teftator intended to difpofe of 
aliquot Parts of thofe Funds, if the Securities 
or fuch Funds do not wholly, but in Part, 
only exift at the Teftator's Death, the Legacies 
will be either totally, or in Part adeemed, as the 
Cafe fhall happen ; as may be coUefted from the 
Cafes of (A) Drinkwater v. Falconer, (/) Sleech 
«?. Thorrington, (m) Aihton "o. Afliton, (w) Back- 
well V. Child, and (o) Badrick v. Stephens. 

A Diftin6lion has been made by the early Cafes, 
when a Teftator received a Debt fpecifically be^ 
queathed at his awn Inflance, and when the Debt 
Was paid to him by the Debtor, without any Ap- 
plication or Solicitation^ the Court of Chancery 
deciding in the former Cafe, that Receipt of the 
Debt was an Ademption of the Legacy, but in the 
latter, that Payment of it was no Ademption, 
See the Cafes of (/>) Onne v. Smith, (y) Birch v. 
Baker, (r) Partridge v. Partridge, (js) Rider v. 
Wager, apd (f) Crockat v. Crockat Wemuft 
obferve, however, that this Diftin6tion, as a 
jixed po/itive Rule^ has been explodcjd by more 
recent Adjudications, inafmuch as the Reafona 
which might induce a Teftator to call in the fpe- 

ik) aVcf. ($23. XI) Ibid. 560. («) Forrcft, 152. («) Ambl. 
a66. (*) 5 Bfo. C. C. 431. (/) I Eq. Ca. Abr. 302- 
(f) Mos. 373. (r) Forreft azB. {/) 2. P. Will. 328. (/) Ibid. 

164. 
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cific oiitftanding Fund, might be quite foreign 
frbm an Intention, to ad,eem the Legacy. To 
this Purpofe; fee the, Caies of the (u) Earl of 
Thomptid V. Suffolk, (s) Ford v. Fleming, 
(j/) Aihton'sc?: Afhton, (-2;) Prinkwater t;. Falco- 
ner, (a) Attorney General v. Paikin, and (A) Afh- 
burner v. Mac Guire. 

Some of the Cafes laft referred tp rtjeft the 
above Diftinftion, without any Qualification ; but 
it feems (with due Deference to their Authority) 
that an Adherence to the old Rulf5, with a little 
Relaxation, would, in many Inftances, be at- 
tended with no Impropriety. In various Inftances, 
a Teftator may be induced to call in a Debt, and 
change the Security, from many Motives befides 
that of adeemiiig the Bequeft; and one Motive 
might be, the Prejhrvation of the Fund. And 
in rtiany other Inftances he may be induced toi 
call it in with a View only to defeat his^ Difpofi- 
tion^ and to apply the Produce to Purpdfes of his 
own, which might be unforefecn at Xhi Time of 
making his Teftamenta It feems, therefore^ that 
. in Order to find out tite Motive of the Teftator s 
altering the Fund, or calling it in, parol Evidence 
might be admitted to afcertain quo Animo the 
lame was done 1 I think the Rule inay be laid 

(u) I p. Will 464. {x) 1. Pt ^ili. 469 QJ 3 P. Witt. 
384. Xz) 2 Vef. 623. {a) AmbU 566. {() 2 Bro. C. 
C. log; < 

I) 9 do^vl^ 
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dowA as folltfvv^, in Cdnfiftenfcjf with late Deter- 
Itiinatiotis upon the SufegeSt: xAz. "that if k Debt 
" be fpecffica?ly bequeathed, and is afterwards 
" iiecei\*ed by the Teftator, ftnd no Heafoti ap- 
^' pears why ft was Rafted in by him, Inch lie- 
'* ceipt will amomfit to an Ademjrtion, but that 
* ' if any Reafon be given for calling it in, then 
^ ^ no Ademption will be effected. " See the Cafes 
of (c) HatnbUn *t?. Lifter, and (rf) Coleman v. 
Coleman. ' 

Allflibngh tlie j^AJ^c ¥\iiU ht ictnhihilftted by 
the Tfeft&tor, after thfe Msiking <jf his Teftkmehl^ 
yet, it\t}it'tepldo6d h^.\\m, sllid ha?ve Ekiftencfe 
at thei'lffle cf 'his DeaSth, *thfe Legftcy ^\\\ be 're- 
vived, and take (Efit6h To this Pnr^fe is the 
'€afe of (c);PartHage*. Partridge, and (/) t)rinki 
Water >o T'afcoher. . But in Order lb revive thfe 
fpeidific t^aby, . uhdfer Rich Cfiiteuiiift^nces, thfe 
.Honey mtift life W^kced In 'ffte^;tef^^^ lba& 
'tx) mfMr Yke Defdr^mn '6f the Bd^i^Ji, or eMb 
the IJegaey ^11 be adeemed ih Tdto, t^- in .Piziit 
bnly,'aStl^<3afe may happen :<hu?^ if the Be- 
^queft "was Hif lb m\xth ^ik-StA JiTifmlfies, thfe 
HdplacJemettt'lnurt bfe in trhset^Kihd 6f- Stocky and 
hdneeife; (g^) Ctccfcaf *. Grdckat, and- ^^) Pub- 
'fbrd ^.. Hunter. - : 

{cj AihU, '401 . {J), t Vef; • Jdn* C. C. 639. (*)'Ffert-eft. 
226. (f) z Vef. J52 5 • r^) 2 P, Will. • i€4. (^; 3 ' Bi-o. C. <?.. 

Ajpi 
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An Exception muft be iiiade, however, jn In- 
ftances whf r^ the j^Uer^tion in t^ie Fupd is eifeft- 
ed by m^re, A£i^ or Opemtion of LoWj for fuch 
Alterations ^iU not be an A^lemption of the Le- 
gacy, although, the Terms of the Bequeft ihould 
happen to be infufficient to embrace the Property 
in it^ n^vfr Shape. To this Purpofe fee tRe Cafes 
of (i) Partridge «?. Partridge, an4 (A) proi^fdon 
^.Winter. 

If the Fund be varied only in a fvaall Degree^ 
or be d'0er^ntljf firrangeii at the Teftator's Death, 
from what it w^s ^t the Date of his Teftjiment, as 
the Fund ftiU r^ipains . the fame m Subftancey 
fuch Variation or Arrajigenient, wijl not caufe 
an Ademption of the legacy ; (J) ^ackw^ell v. 
Child. 

Upon the fame Principle of Intention, it is laid 
down as a Rule, li^tble, however, to be rebutted^ 
by ihewing a different Intention, that, if the 
^equeft be of Goods &g. fpecified to be in a par- 
ticular Placey as in tjie Teftjttor's Houfe at B, 
they muft be there at his Deceafe, in Order to 
give Effeft to the Legacy; for if they be removed 
before thc'^t Period, it.wpuld then be prefumed, 
that the Teftator h^d altered his Intention, and 
meant to adeem the Bequeft. See the Cafes of. 

(0 Forreft. 226. (*) Ambl 57. (/) Ambl. 260. 

D3 (m) 
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(w) Green v. Symonds, and (n) Land v. De- 
vaynes. The Cafe of (o) Shaftfbury t.' Shaftfbury, 
feems to be a very ftrong Determination in Favour 
of the Rule ; the Cafe was to this Eflfeft : J, 
before he went abroad, for the Benefit of his 
Health, made his Will, and bequeathed to his 
Wife all the Plate, &c. wliich ihould be in his 
Houfe at C at the Time of his Death. Whilft 
A Avas from Home, his Steward procured the ab- 
folute Owner of the Houfe to accept a Surren- 
der of A*s Leafe; and in Confequence of it, he 
removed A's Plate, &c. to another Houfe belong- 
ing to A ; which Tranfa6tion was aftei*ward$ 
approved of by A. And upon a Queftion, whether 
the Removal of the Plate, &c. under the above 
Circumftances, was an Ademption of the Bequeft) 
it was determined in the Affirmative. Now, it is 
obvious, that the Removal of the Plate, &c. in 
this Cafe, was of Necefllty, viz, by Reafon of the 
Surrender before mentioned, and evinced no In- 
tentiorr' of adeeming, which is ever effential to 
Ademptions: on which Account, it feems 
doubtful whether this (l^^e would be followed 
under iimilar CircumftaticeS ; and, efpecially, as 
it is fettled, that if Goods fpecifically be- 
queathed are removed for a necejfary PurpofCy 
as to fave them from Fire, and the like, fuch 

(mj I Bro, C. C. 129, J^otc, fnj 4 Bro. C. C. 537. 
fo) z Vfirn. 747. 

# 

Removal 
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3^moval would be no Ademption. In the Cafe 
of ( />) Chapman v Hart, Lord Hardwicke took a 
Diftin6):ion between Goods in a Houfe, and Goods 
in a Ship; his Lordfliip deciding in the latter Cafe, 
that Removal of Goods out of the Ship, be- 
fore the Teftator's Death, was no Ademption ; 
and faid, that a Bequeft of Property on Board 
of Ship muftije fuppofed to be made, in Confidera- 
tion of the feceral Contingencies and Accidents 
to Avhich they are liable ; and that, fliould it be 
determined, that if, by any Accident, the Goods 
Hiould not be on Board at the Time of the Tefta- 
tor s Death, they would not pafs to the Legatee, 
it would defeat feveral Marine f Fills, 

If the Thing fpecifically given, be fo altered 
at the Time of the Teftator's Death, as no Part of 
it confifts of the fame Materials as at the making 
of the Will, yet if fuch Alteration was made gra- 
datim^ the thorough Change in the Subjeft will 
not effedt an Ademption. Thus if A bequeathed 
to J5 a particular Houfe, and afterwards rer 
paired it fo often, as to leave no Part of thp olji 
Materials (landing at his Deceafe, yet th^ fpe-r 
cific Devife of it to jfe would not be defeated, (y) 

< 

And if the Subjeft of the Bequeft be not corn-* 
pleatly alienateij, but pledged or pawned oilly, 

{p) I YeC 273. (f^Swiub. Part 7, Sea. 20, Page5 525, 
524, 

D 4 the 
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the Executor muft redeem It for the Ipecafic Le- 
gatee (r). 

« 

With Refpe6l to the Ademption of fpecific 
Devifes of Lands for Terms of Years, and for 
Lives, by the fubfequent Surrenders of the 
I^afes, for the Purpofe of Renewal, the follow- 
ing Propofitions may be collected from the Cafes 
determined upon the SubjeQ;. 

First, As to Terms for Years. 

If, from the penning of the Will, it appear 
that the Teftator, in difpofing of his leafehold 
Property, intended only to bequeath his prefent 
Intereft therein, as when the Terms of the Bequeft 
are, ** the Leale which I now hold, &c/' or '^ t)f 
my LandSy &c." without mentioning his Eftate 
or Intereft therein; and the Teftator, after the 
making of his Will, furrehders effeBually the old, 
and takes a new Leafe of the Premifes, fuch A61; 
will amount to an Ademption of the Bequeft ;' 
(s) Abney v. Miller, (J) Rudftone t. Anderfon, ' 
(w) Attorney General v. Downing, (t) Honet?. 
Medcraft, and {y) Coppin v: Femyhough. 

But if the Devife were thus, viz. * ^ All the 
Eftate, Right, and Intereft, I liaye to come in 

/^r) Swlnb. Page 525. (s) 2 Atk. 597. (/) 2 Vcf. 4i9« 
(«) Ambl. 571, {x) I Bro, C. C. z6^. (y) 2 Bro. C. 
C 29K 

the 
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the Leafe, at the Time of my Deceafe," or " all 
my Intereft therein" or ' ' all the Profits, and Ad- 
vantages accruing from it," I give to By jB's 
Legacy will not be defeatecl hy a fdbfequent 
Renewal, as thofe Terms are large enough to in- 
clude renewed Interefts ; (z) Carte v. Carte, and 
(a) Sterling v. Lydiaxd^ ... .. ^ 

Second. As to Leafes foj- Lives. 

The Renewal of Leafes, determinable upon 
Lives, will always create an Ademption of fpecx- 
fic Devifes of them, as they are confidered in the 
Nature of yree/w^W Interefts ; and, confequeh tly 
new Interefts in them obtained by Renewal, can-' 
not pais by a Will made previous to their Acquire- 
ment. See the Cafes of (b) Marwood v. Turner, 
and (c)Abney 'Ji?. Miller, 

{z) 3 Atk. 174, 176. {a) 3 Atk. 199. (h) 3 P. Will. 170, 
f^^aAtk.S97. 
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A LEGACY upon Condition may be defined 
* * a Bequeft whofe Exiftencp depends upon the 
happening or not happening of fome uncer- 
tain Event, whereby it is either to take EfFeft 
or be defeated." Thefe Conditions admit of $l 
two-fold Divifion, xiz. into Conditions precedent 
and CoTi6i\\\oxis fiibfeqtient. The former are fuch 
as muft happen, or be performed before the Le- 
gacy can veji ; the latter are fuch as by Non- 
Performance will defeat the Legacy already 
vefted. Thus if a Legacy were given to A upon 
his Marriage with B, this would be a precedent 
Condition, and nmft be perfomied before the 
Legacy could veft. But if a Term Avere devifed 
to Ay upon Condition that he pay to B 100/. at 
Michaelmas next after the Tejiators Deaths this 
would be a Condition fuhfequ^nt^ and defeat 
the Devife to i?, if not performed. 

Conditions which are impoflible at the Time 
of their Creation, or aftenvards become fo by 
the Aft of God, or of the Tcftator, or which 
are contrary to Law, or repugnant to the Be- 
queft, 
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quell, are confidered as void : but we mud no^ 
tice that the Ejffe6l of thefe Conditions, in Re- 
Jation to Legacies, is not always the fame ; for 
if the Condition be precedent, {L e.) if it is to 
be perfoiined . before the Legacy veft in Intereft, 
and the Legacy is payable out of real Eftate,- 
although fuch Condition be void from the Im- 
pra6licability or Unlawfulnefs of the Perfonn- 
ance of it, yet as the Legacy is given only upon 
the Terms of complying with the Condition, 
the Legacy, as depending upon it, muft be alfo' 
void (a). In this Inftance the common and 
civil Laws differ ; for by the latter, if the Con^ 
dition were impoffible, it was void, whether pre-* 
cedent or fubfequent (b). However, in all Cafes 
of Conditions becoming void under the Circum- 
fiances above mentioned, if fuch Conditions 
ht Jiibfequenty the Legacies will be confidered as- 
abfolute in the Legatees, (i. e. ) totally difcharged 
from the Conditions. 

A Condition is confidered as impoffible at the 
Creation, when the Performance of it was not, 
at any Period, within the Power of the Legatee ; 
as if a Legacy were given to jB, if* he drink up 
all the Water in the Sea, 

A Condition hot impoffible at its Creation^ 
but become fo afterwards bj/ the AB of God^ 

{a) Shower's Pari. Ca. 83', 87, Co. Litt. 206. (h) Swinb- 
Part 4> Se6t. 6, pafSm. 

$ may 
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nmy be thus : A bequeathed a Legacy to B^ in, 
Ck^ he fmrrkd the T^ators IkmghHr;. before 
tlie Marriage could t^^ke Plac^ the Daughter 
di;ed: in this Cafe the Condition was good ioi 
the Beginning) but becaoie . impxadicablo upoa 
a fubfequent aud un^void.able Event 

A Condition not impoffible at its Creaticm, 
but afterwards made fo"6^ the AH ^ tha T^atar 
himfelf{c)y may be thus illuftrated: A Legacy 
was given to B upon Condition that he bjiiried 
the Teftator in the Cathedral Church of St 
Peter, at York: the Teftator afterwards died 
CTCommunicate^ for which Reafoa the Uitesi of 
Sepulture were denied him. It is obvious, in thia 
Cafe, that the Condition was valid in its Cre- 
ation, but rendered impoffible to .be perfonned 
by the fubfequent A6ls of the Teftator* 

A Condition is confidered sus repugnant to the 
Nature of the Bequejiy and contrary to Late^ 
when the Reftrq^iut ippofed is fuch as is incom- 
patible with the Enjoyment of the Legacy in fa 
large and amplp a Manner as th^ Law aljiows ia 
iimilar Cafes ; as if the Condition reftr^in the 
Legatee from difpofmg of his Legacy ^yhe^. the 
Bequeil to him is ahfolutc {d). . We muft ob- 

fer\'e, however, that fuch a"* Condition is valid 

■. • 

{c) Co. Litt. 206, b. (/) Bradley <v^ Peixoto, 3 Vef. Jun, 
C C. 324, 



when it and tite Legacy are not moonfiftent wit2l 
each odicr : fiip|>ofc, then, that . the Legatee 
took a life Intereft only m the Bequeft, and 
after his De(^e»fe unctber Perfon was appointed 
to taiae it hy executory Deviife, in fuch Cafe 
a ConiditioB to: reftrain the firft Legatee from 
aJieiMUttMg bi& Legacy wcmid :be cohfiftent and 
valid. Ups0ti the fame Principle;, if the Cotf- 
diti<m be mft gmerul, but Jrefiiains the Legatee 
fitom>difpofing of his Legacy to u patticular Ptr^ 
j^tfijdi a Condition will ht g<5od, although 
the Legatee have the abfcdute Intsei^dB; in the 
Legttcy («). For in this Cafe tihe Reftraintdoes 
not jM'eclude the Legatee from alienating iiis 
•.Sj&gU:y^ hut only smpofes Terms upon hxni 
^icb may be tequitalile und tpreperi. 



Conditions lern^ed illegal by the civil 
ihay be iftirth^r confidered under two ;Heads> m%. 
fuch Conditions as reiate to Tejfiaments, and 
iuch Gond^iom as conceani ithe Liherti/of Mtsr* 
nage. 

FfRST, ^^o'Cdnditions ifihich r^xte ^ 'X!d> 
taments« 

Conditions whiach (if pearmith^ * would .%ave 
u Tendency to uifring'e n^>an the JLiberty tfcf 
mikcither Feribn's^ :Diip<^tiQn, ^e cbnSdeiSsd l»y 

(t) Swinb. Part. 4» S€& i>r£ftgei^(kn(lv|)7j, 

the 
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the civil Lav as captioiu and void. Thus if* a. 
Legacy were given by A to B, upon Gjnditioa 
that B IhouUl leave A the like Legacy hy his 
Teftament, fuch Condition would not be fup-' 
ported {f). Firft, becatife it is confidefed as 
inconfiitent with that Freedom of Will which B 
ought to poffefs at the Time of making his Tef- 
tament; and fecondly, becaufe fuch a Con- 
dition ' is prefumed to be clothed with Artifice, 
and inferted by A with d View of obtaining an 
undue Advantage over Bi So odious are thefe 
Conditions to the civil Law, that they were de- 
clared void, although inferted in Teftaments 
purely militajy, or in the Tcliaments of Fathers 
providing for their Children, or in Teftament* 
ad pias Caufas, and the like. If, howevfir, the 
Condition had no Reference to the future AB of 

■ the Legatee, but the Terms of the Bequeft were 
in Subftance as follow, viz. " I bequeath to A 
100/. if he has bequeathed to me z. like Sum by 

■his Will," the Condition woukL be fupported; 
inafmuch as it was apparent that the Condition 
did not interfere in the leaft with A's Liberty of 

■ Bifpofition, and tho-efore the Cafe did not fall 
^within the Law of captious Beqvejis. 

■■: Another Head of captious Bequefts, deptnd- 

■ Jbg upon fimilar Reafoning, is, when a Tefta- 
". meiit is faid to depend upon the Will dr Appoint-' 

(/) Swiob. MdcmPaR, Sea.'ii> PageiSa. 

meat 
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ment of another Perfon. Therefore, if C be- 
queathed a Legacy of 50/. to ^, if B will, or to 
Juck Perfon as A Jhall appoint {g), the Legacies 
would be void by the civil Law. The firft Cafe 
fuppofed would be adjudged fo for this Reafon, 
Xfiz. that the ancient Legiflators having confi- 
clered, that if Teftators were permitted to refer 
their Teftaments to the Wills of other Perfons 
for Effedl, it would open a Spring for Fmud, by 
putting it into the Power of the Perfon depended 
tipon to difappoint the Perfon intended to be 
benefited by the Teftator. The fecond Caf6 
propofed would be adjudged void, becaufe Tef- 
tators are not invefted with the Power to refer 
the Subftance of their Wills to thofe of other 
Perfons, the Power of Difpofition being confi- 
tiered as annexed to the Perfon of the Teftator, 
and incapable of Delegation, except in the par- 
ticular Cafes mentioned in the Paffages referred 
to in Swinburne. ' 

€ucb being the Arbttrium of the civil Law 
-concerning Bequefts which it terms captious, it 
may be afked, whether G)urts of Equity have 
adopted its Reafoning in fimilar Cafes? With 
Regard to the firft Cla6 of thefe Bequefts, I 
liave been able to find bo Cafe wherein thefe 
Courts have been called upon to decide the 
Queftion. Tlie Reafons given by the civil Law 



(;) Eadem Pars ic Se£t. Page 263. 



for 



48 tsoAcica upoK colrDiTioyi 

> 

for t^'etfting them are not without Policy and 
Wifiiom, and are therefore entitled to Refpe6):. 
The Reafen (fays Swinbftrnc, referring to Au- 
(hotities) why thefe Bequeib are called captious 
i^, ' ' becaufe the Teftator impofiug the Condi* 
ti<Mi, endeavours to catch or ititi-ap the Legatee^ 
by indqciBg him to give fuch Teftatcnr a Legacy 
ia Ca<b the Legatee die itril ; by which Mean^ 
alfo the Liberty of bequ^atthing, which the 
Legatee o^ght to enjoy, id deftroyed. And as 
ia Mairiages the fame ought to be free, not only 
£roni the Fear of incurring Lo&, but aifo front 
the Appreheinfion of not obtaining Gain, fo in 
Te^amente the &me ought to be made with all 
Freedom, not only divefted fiwn the Fear of 
incurring Lof9, but atfo without any Prpfpe^ <sf 
Gain or Reward-"' But, according to the Law 
of England, every Perfbn has tlie Power of dif- 
pofing of hi3 Pr^^rty as he chufes, provided 
his Will be not contrary to legal P(dicy— an4 
Fraud is never prefumed without Proof Be- 
fides, no folid Obje&ion arifes to ^p^iff tiiat 
Poweir ia> Ca&a where two Penfidda^ aie defifoufi^ 
by theii? T^daBient9i to €rea4;e a contiiageBrt Be* 
nefit in FfivouF of him: who'ftall liappen ta Air^ 
iSve the otlxs', when m Deceit has been prac^ 
tat^ by^ther Piarly (Ji). Thefe Confjderations^ 
joined with th^ Liberrility of Coaftru^ai^p wliich 
ynevadis;. in Coufta of; Equity in Support of Be- 

quefts^ 

{h) Hkrokle^fr «ir. 5imqiQi^s, 4 Vef. Jno, i6o. 
3 



LEGACIES UPOX CONDITION. 49 

-quefts, tend to favour the Conclufion, that 
fuch Bequefts would be maintained. With Re- 
gard to the fecond Clafs of captious Bequefts, it 
iliould feem that A^s Legacy would immediately 
veft upon JB's fignifying his Affent : and nothing 
is more frequetit in Pi-adice than Difpofitions in 
Truft for A for Life, with a Limitation over 
after his Death, for the Benefit of fuch Perfons 
as A Jhotild dppointy the Validity of which Limi- 
tation has never b^n queftioned {i). 

Legacies given to Perfons upon Condition not 
to difpute the Validity of Wilis or Teft5anents> 
aie not confidered as valid, but in Terrorem 
only; fo that if there exift a probabilis Caufa 
litigandly an Endeavour to fet them afide will be 
no Forfeiture, although the Legaitee ihould fail 
in the Attempt; as appears from the Cafes of 
(Jc) Powd V. Morgan, (J) Morris v. Burrougs, 
and (tw) Lloyd v. Spillet. But if the Legacy 
to which fuch Conditions are annexed be limited 
wer upon a Breach of them, the Non-Obfer- 
vance of the Conditions will create a Forfeiture ; 
and for this Reafon, becaufe immediately upon 
a Breach of the Condition, an Intereft in the 
Legacy fprings up, and veftis in a third Perfon, 
"Oiz. in the Perfon to whom it was lifted over ; 

(;) 3 Brown C. C. 195, in Notes. {]t) a Vera. 90. {J) 1 
Atk. 404. («) 3 P. Will. 344. 1 Brown C. C. 168. 

E therefore 
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therefbre a Court of Equity cannot, without 
manifeft Injuftice, deprive fuch Perfon of his 
legal Right To this Purpofe is the Cafe of 
(n) Cleaver v. SpurBng. 

Second, Conditions which rel^d^ to the Li- 
berty of Marriage. 

T%e civil Law has been Very jealocis of all 
Conditions annexed to Legacies which impofed 
Reftraints upon Marriage, as being prejudicial 
to Society, inafirmch to they hinder the Prl^pa- 
^tkm of the Species (^). Coults of Eqmty hav- 
ing (as before:mentioned) a concurreat Jurifdio* 
tian^ith the (;cdiefia(lkal Courts^ in perfonal 
Bequcils, thfi:fi>rviPier have, ia. Ifome Iliftance»» 
relalting to this Subjeft, been biaffed by the De- 
-teitninaftions of the latter, for the Purpc^ <)f 
preferviug an.iUiiifarmity of I>ecifioti ia both 
CouTtfe. it fis therefore a general Ru^I^, 'that 
C<»nditiOnb in Beflraint of MsCitiage ale void ; 
fo that Legacies given upon Condition 720^ to 
many ^generally, or not to ^mthry 'without the 
dmferit of other Perfon^^ will be cctofidered as 
abfalute Legacies difcharged frotn fuch Condi- 
tions, - and tJmt whether the Conditions be ./>re?- 
iiedent oz Jubfequeht ; (/>) Reyaifh . «;• Martin. 

(») 2 P. Will. 526. {0) Swinb. Part 4, Sedt. 12, Page 266. 
Drg. Lib. 35, Tit. i. de Condition. & Dcmonftrat. Lex zi. 
(t) 3 At. 335. 'i Wilf; fso, 'S.'C. 3 Atk. 507, 365. 

But 



b roq^iif^d, ^^ Mar^iiage Bi^fi: ^^e p4iM^ {aji^ 
thougji witlMHH: Calient) befor^ tha Lc^atpe 
ean .toe intiflftj W his L^gaqjr; and lo ib^ 

and <r) EltoCL «. EH**. 

Although CoWitu<;#5 wiiich re^i-ain Mai^i^ 
generally are ^oid^ y?t OmditiQiis r^e^ramiog 
Marriages to Timey Places of Perfons are valid, 
as not to jaafury 6g/prp %l ; not to many ^f 
Ym^ i3bQt t» matiy a particular P€rfo% f>r 
to iiMtriy ft part'mi^ Wman, if lof gqigijl C^)ia^ 
reaieri(tj). 

A Legacy (mA R?l HM&aiid ^ ias Wi^ ^^ 
flJ& ttttiftdered a^ m Exp^ptioii thp gme:?^ 
JBide, im CqiKQ^u^qe of >the pa^tipuW IbI^^ 
a Hufhand :» fuppfjfed 4o hj^ve ip h|^ W^fe> 
continuing a Widow ; therefore, if a )Beq^^^ 
were made by a Man to his Wife, if Jhe Jliould 
jcantinue fth fFiskm, or ,yj long tks Jhe jhould coti' 
tiMue hh Widm^ ^ Cftndition mQjfi^ bp va- 
iid(f). 

The Condition of Ma^triage witii the <3cmfeixt 
of Parents or Xniileps ,^ gonCTftSy conl^ned ^ 

(^j^y I Atfc, 500. (r) 3 Atk. 504. (f) S.Fi«b.?art 4. Sea. 
.1^. pagjes ^67, a^. 4 £ro, P, p. .^94. I Vern. ;ip. 
f/) Gadolph. Qrc3^b. JUg.^s. ^wii^b. Fart 4« Se$. i^. 
pages 267, 268. 

E 2 Mf 
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the Time of the Legacies vejiing, fo that, if there 
werfe 'double Periods mentioned in the Teftament 
for Payment, ''ciz. at 21, or Marriage; if the 
Legatee attained 2 1 , the ' Condition requiring 
Marriage with Confent would be defeated, con- 
fequently a fubfeqiient Marriage without Confent 
would create no Forfeiture. In Support of this 
Propofitiori vide the Cafes of (w) PuUen v. 
Ready, arid (r?) Knapp v. Noyes* 

So far have Courts of Equity gone Hand in 
Hand with the Ecclefiafticai ; but the former 
have rejefted the Application of the Rule, 
when the Legacy is given aver upon Non-com- 
pliance with the Condition, although the civil 
Law has admitted of no fuch -Exception ; and 
to this EfFeft are the Cafes of (w) Stratton 
V. Grymes, ' (a) Afton v. Afton, (b) Chauncy t?. 
Graydon, (c) Hemmings, v.' Munkley, and 
Xd) Scott V. Tyler. 

There is a Cafe, indeed, determined by Mr. 
Juftiee Parker, which feems to contradift the 
Do6lrine laft noticed. — The Cafe was to the 
following Effeft: — (e) A bequeathed to his 
Daughter B 2001. payable at 21 or Marriage, 
if Jhe married with the Confenitt^ his Executors ; 

(«) 2 Atk. 588. {v) Ambl. 662. (^w) 2 Vera. 357. {a) 
Ibid. 452. {I) 2 Atk. 616. {c) I Bro. C. C. 303. W 
2 Bro. C. C. 43 1, (e) Underwood «. Morris. 2 Atk. 1 84. 

and, 
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and, after giWug fe veral L^ga.cies to . his other 
Children, declared, that if\either: of the Lega^ 
tees died before their legacies became payable^ 
fuch Legacies ihould be divided between the 
Survivors of his Brothers and Si/iers.~B married 
at 15 without the Affent of tlie Executors. 
Tlie Queftion was, whether the Marriage was a 
Forfeiture of the Legacy? And Mr. Juftice 
Parker detennined that it was. not, upon the 
Idea that the Condition was in Terrorem only ; 
and he therefore decreed Payment of the Le- 
gacy to -B's Reprefentative, 

It is obvious that this Cafe is clearly within 
the Reafon of that Clafs of Cafes in which 
Courts of Equity have not adopted the above 
Rule of the Civil Law, and it ftands in diredl 
Oppofition to the fcveral Cafes laft referred 
to. This Cafe, however, feems to be of no 
Authority, and it was fo confidcred by Lord 
Loughborough in the Cafe of (/) Hemxhijig's 
V' Munkley, and by Lord Thurlow in that of 
(g) Scott V. Tyler, 

There is a Cafe in which a Condition in 
Reftraint of Marriage has been confidered ob- 
ligatory, although there was no Limitation ovey 
Upon a Breach of it — and the Cafe was as 
follows : — (A) A by his Will bequeathed an 

(/) 1 Bro. C. C. 303. (^) 2 Bro. C. C. 43 1 . (h) Gillct v, 
;Wray i P. Will. 284. 

E 3 Annuity 



Annuity <»f iGi. to his OrWd^daugliter fbr 
Life, and ifttvsnids by a CodRcil declared, 
/Art/ if hist Grattd'daughtet Jhould mtry mth 
fke good JLiking of fds Thijtte^y flic fliould havtf 
\50\. in lieu of the Atuinity. the Grande 
jdanghter tnarried >!^ith6ut the Cbnfent of the- 
Truftees, and Lbrd Cowper detcmiined^ that 
flie iras not inlitled to receive ^t Legacy of 
1501. obferving, that there was a PrOvifioit 
made eithet Way; and where the Pfovifl^n for 
the Child is in tht altematibey and there is a 
Condition precedent iQ the Gift df the Pdiiion, 
viz. if Jke marry with Conjent, See. and that 
is not perfotm^, and the Child is ftifl pro^ 
ibided for, though Hot with the greater Portion, 
Equity in that Cafe would not; relieve. 

With due Deference, however, tq the Mct 
jnory of the Perfon who made the above De- 
cifion, the Cafe at prefent appears to, be of 
.qi^efliqiiahle Authorily. It is admitted that 
the Condition is precedent ; but it fceins fettled 
by the later Cafe of (i) Reyftifh *v. Martiti, 
that in pecuniary Legacies it is immaterial 
with Refpefl to the Application of the ge- 
neral Bule above ftated, whethef the Con- 
j9iti6n of Marriage with Confent be preccz 
dent or fuhfequenty if the Marriage be fo- 



(0 3 Atk. 33Q. 



lem- 



temnfeed (A). A^d with Regard to tfe^ T^fta> 
tor's Intention infeiTed from the A£l of Sub* 
ftitution, fucii Intent dwss nqt ai5:i^?ir to hav§ 
been confidered in the fmalleft Degree? by th^j 
civil Law in framing the Rule, the Bafis of it 
heihg laid upon the broad Policy of ©ncou- 
raging Marriages, \ye may alfo gbfery^, that 
the Reafon ^ why Courts of Equity refufe tq 
apply the Rule in Cafes \ihere there is a Li; 
citation over of the Bequeft, is not from any 
prefumcd Intention of T(?ftators in favour of 
the Legatee, but from the Circmnftance ©/' a 
third Perjhn's Might intervening, which having 
become veiled upon the Condition brokenj 
there is no Equity to diveft fuch Perfon of 
bis Intereft, There are two Cafes which appear 
to favour the above Obfervations, *ciz. (J) Garret 
V. Pritty, and {rn) Wheeler v. Bingham. Al- 
though thefe two Cafes may be of no Autho- 
rity in Regard tX) the Confideration, whether 
the Devifee of a Refidue be or not fuch a Le- 
gatee over of the particular Legacy as to pre* 
vent the Rule from attaching, ..they, neven- 
thelefe, feem fufficient to ihew the Opinion of 
the Court to this Effe^-rthat where tb^re i3 no^ 
Bequeft over of the Legacy, the mere Subftitution^ 
of one Legacy for amother, 9r the Abridgmmt if 
a larger one^ upon Noj^-performance of the 



(i) Reeves i;. Heme. Vin. Afcr. Tit. Cppdition (z. d.) pi 

41. (/) 2 Vern. 293, (») 3 Atk. 364. 









E 4 Condition, 
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Condition, would not prevent the Rule's 
attaching, whether the Condition wm precedent 
iOT fubfequent. — See alfo the Cafe of (w) Hicks 
V. Pendarvis. 

It was formerly the Law of Courts of Equity, 
as may be colle6led from the Cafes of Garret 
V. Pritty, Wheeler v. Bingham, and (o) Semp- 
hill V. Bailey, that unlefs the particular Legacy 
was limited over upon Breach of the Condition, 

■ 

the Condition would be Oonfidered as in Terror 
rem only, fo that the Difpofition of a Rejidue 
was not fufficient to prevent the Ope.ration of 
the Rule, but the Law of the Court has as it 
feems changed in this Refpeft, as appears from 
the Cafes of {p) Amos v. Homer, and (y) Scott 
V. Tyler. 

In Cafes where Legacies are charged upon 
real EJlate^ or are direfted to be paid out of 
that Fund in the firft Inftance, as the eccle- 
fiaftical Court has no Jurifdiftion in fuch Cafes, 
Courts of Eiquity have confidered themfelves 
as difentangled from the ecclefiaftical Rules^ 
^nd have therefore adopted thofe of the com- 
mon Law, and given full Effcft to Conditions 
in Reftraint of Marriage, when not improperly 
impofed, Avithout making any Difference, 

(«) 2Freem. 41. {0) Ch. Pre. 562. {p) i.Eq. Ca. Ab. iiz. 
pi. 9. (q) 2 Bro. C. C. 431. 463. 

whethei' 
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whether there is a Limitation over on Breach 
of the Condition or not See the Cafe of 
(r) Harvey v. Afton. In the Cafe . of (j$) 
Reynifli v. Martin, the Legacy was a Charge 
upon the realy on Deficiency of the per- 
fonal, Eftate. Lord Hardwicke therefore gon- 
fidered what Effe6l the Condition of mar- 
lying without Confent would have upon fuch 
a Bequeft if the perfonal Fund proved infuffi- 
cient to pay it This Confideration he di- 
vided into two Partjs — ^firft, as if the Legacy 
was an original Charge upon the Land; and 
fecondly, as if it were but an auxiliary Charge 
upon that Eftate only. In the firft Cafe his 
Lordlhip faid, that, as the Legatee had not 
complied with the Condition, ihe could make 
no Title to the Legacy ; for, that being a 
Charge upon the real Fund, followed the 
Rules of the Common Law, by which the 
Condition was good ; and the Condition being 
broken, as that Law tfould not, jieither could 
Equity {t) give any Affiftance. And in the 
lecond CafCj if there was no Occafion to re- 
fort to the real Eftate, the Legacy would be 
confidered as pecuniary merely, and the Leg||^ 
tee, of Confequence, intitled to it by the 
civil or cannon Law ; but that, if the per- 
fonaj Fund failed, and Recourfe was to be 

(r) I Atk. 361. (i) 3 Atk. 330. i Mod. 300. 
i^) ibid. 308, 9, 

had 
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bad to the re^ Efiatc ^m- ¥symenty lUe oo am o n 
Law would fiep in again and defeat tlie 
Jjegacy. 

4 

]n I>eediy kc which aie prcfiuoed to he 
made and entered into with all due Care aad 
Circumfpedioo, the Law has ordained certain 
ftpprq[>riate Words («) to laife Conditions^ 
without which it will not confider a Condition 
a& properly created; but, in Wills and Tefta^ 
tpents, other Word^ are fofficient for the Pur* 
pofe, on Account of the Indulgence the fame 
Law allows to that Lnbecility of Body and 
Mind with which it confideis Teftators to be 
afflided at the Tiine thofe InftrumOTts are 
made ; therefore in all Cafes where the Inten-^ 
tion can be collected that the Bequeft was 
meant to be conditional^ that Intent^ if legal, 
vill be efie£Uiated by whatever Words espreffed. 

{^} Sn^iab. ]p%rt4«S«ft. 5. pages z^S, %$j. Co*Litt.204.a* 
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Pffr/vrmuMe of Canditiom. 

WfTtt Re^cft to tiie Performance of Ccm^ 
4itidns» the civil Lttw his rec}\ured a ilri& 
Performance in geucr^l Cafes; thus, if lOOL 
iwirc given to 5, if be paid C 501 within 
It oertain Period, and C died before that Time^ 
Payment to Cs Executors Upon the Day would 
|iotbefufficient('t?). Itfeems^ however, that^the 
jcominon Law woukl not require fuch a literal 
Performance of the Condition, but pcnnit the 
Execution of it cy pres^ viz. by allowing 
Piiyment erf the 50L to Cs Executors to be 
ngood Performance of il(ti?). Upon a fimilar 
Principle with that of cy prcs Perfomumcey 
the civil Law has admitted of a very extenfive 
Exception to its general i)o6trine of ftri6l 
Performance, "dz. in all Cafes where it is 
apparent that Teftators paid more Refpeft to 
the End or Ewecutimi of the Condition, than to 
the Mean prefcnbed for the Peiformance of 
\t(jv). Therefore, if A bequeathed a Legacy 
to B^ in Cafe he ereftcd a Monument for A^ 
within three D&ys after A'i Deaths although ,B 
ihould not UteruUy comply with the Condi- 
tidn, yet he woujid be mtitled to his L^cy 
ppon Performance of it, within: a reafonable 

t^*v) SwUib. Part 4. Seft. 7. page 245. (w) Co. litt. 205, h. 
Ix) Swinb. eaiem Pars. & Sj^. ,k p^ge. 

t 

Time 
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Time, as the Ereftion of the Monument would 
be confidered as of the Subftance of the Legacy, 
and the Time appointed for Building of it but 
a Mean to expedite the Bufinefs (a). We muft 
obferve, however, that the Time appointed for 
Performance of Conditions is. material, and 
muft not be exceeded without the Concurrence 
of the Perfon to whom the Condition is to be 
performed (A). And if the Hour of the Day, 
upon which the Condition is to be executed 
be not afcertained, yet Attendance during fuch 
Period of that Day as may be convenient to 
perform the Bufmefs before Sun-^fet, and with 
an Intent to perform the Condition, will be 
fufficient (c). But if the Perfon in whofe 
Favour the Condition was made, confent to 
accept the Performance of it in a Way diffe- 
rent from that prefcribed, he will not be per- 
mitted to take Advantage of the literal Non- 
execution of the Condition, for it was his oavA 
Fault to agree to a different Perfomiance ; and 
it is a Maxim that Volenti nonjit Injuria (flf)^ 

When no Place is appointed for Perfonn* 
ance of the Condition, when the Condition 
relates to Money, Or other perfonal or ti-an-. 
fitory Thing, the Perfon to execute it muft 
find out Bj to whom it is to be performed, 

9 

' (a) Swinb. Part 4. Seft. 6. page 2^2. {i) Litt. Seft. 337, 
(0 Co. Litt. 202, a. (<0 Co. Litt. 212. b. Swinb. Part 4^ 
Se^. 7, page 2^5. 

if 
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if he be infra Regnum Angli4t ; but if B be 
abroad, the Condition will be faved, although 
no Tender or Pajmient of the Moaey be made 
to him; (e) and although the Place be ♦ 
named, yet if the Legatee have the whole 
Period of his Life to perform it, he muft give 
Notice to the Perfon to whom the Condition 
is to be performed of the Time when he intends 
to execute it, othei'wife fuch Perfon would be 
under the Neceffity of attending ahvays at the 
Place appointed in Expedancj', which would 
be unreafonable (y). 

There are certain Species of Conditions which 
may be confidered as performed even in the 
Lifetime of the Perfons impoling them ; but 
they are fuch as from their Nature do not adr 
mit of Repetition, and the Perfonnance whereof 
Teftators are prefumed to have been ignorant 
of at the Time they made their Teftaments {g). 
Thus, if a Legacy were given to JB, if he 
Ihould remit a Debt due to him frotn C, which 
Debt had been already remitted by B, fuch 
Remittal, although before the Date of the 
Teftament, will be confidered as a: Performance 
of the Condition. And again, if a Legacy 
were given to -B, if the Teftator's Ship fliould 

{e) Co. Litt. aio. b. (/) Co. Litt. ?ii. a* (^) SwUb. 
Part 4. Se£l. 14. page s^f. 

return 
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n^um from Vcnio^ iirhich V«flel was t^n r^ 
tnrned, the BoifBeft wotUd f9ie¥ertheie& be g^ood^ 

A Legatee may ht iitid to h»ve Tiinie during^ 
life to pe r fenn a iGwuditioa iwrhen 410 Period 
s fixed fcr the Pmipafe, «d if jtlie fif qi^ft w^ae 
londe Id u^ if ite jSioidd p^y to l^e Poor .of 
jt Idl. and 1i»e iike : tibis <civil La^w in^ke« a 
Diftin6bon fber^iraeu ^ £a&0C«tar a^nd si Legate^ 
afl2)wmg; 1^ former the Option lof perfoxmiB^ 
the Condition .at any Period dwing life, \vX 
denying that Privilege to the IsMiter ; tha4; ]Law 
confidering the Confequences which attach to 
l4ic Accei^tance <rf an Executorfhj^ of ib ^-eat 
a Moment .as to induce it to ihew this Favour 
to ExacuAors Qv) \ hut it fliould feem that Le* 
§atQe& would be aUowed the fiune Privilege by 
Courts ©f Eftui^, df ao Bequeft ^a3 oinade by 
ithe Peifons interafted tro accelerate Payment, 
e^ecially a« tirey jieliev^ ^gaintft ro¥feitua:es (i); 
*and no Default could appear in the Legatee 
'rbrfore fiefufal of Coanpliance, which could only 
fbe npcoi ta prevhw Hegueji. . . 

Sometimes a ConditioQ confifts of a Varietf 
.of Paats, which axe either copulative or di^micr 
five J the Jbrrmr muSi be executed in all Re- 

{h) Swdnb. eadem Piars. & Sc£l# pages 277, 278. (/') Co. 
Litt. 2qS. a and b. Francis's -Maxim's of Equity, page 44, 
I Bro. C. C. 169. ^ 

• •• fpefts, 
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!j)c6b, Of dfe the Cotoditiou will ftot fee per 
fonned, except fotne of the oompottent Mem* 
fcers become impoffiWe, and then the Law will 
divide them. But Obfervtoce of «,iiy Pait 
of the M/^r wHl, in general, he Efficient to 
iav6 the Condition. See tlie DiftinAiGns taken 
in the Cttfes and Authorities referred to (A). . 

It is a Rule in Equity to relieve tkgainift Foiv 
feitures oocafioned by Ntm^^peif oitnanoe of Cont- 
ritions whidii lie in C^mpmpi^i {[) . fiut as Con- 
^iticms requirmg Maiiiage with Afient, are, from 
'^leif Nat»pe, incapable of any Compenfation 
when broken, tftie Court 4>f Chancery lias never 
given ReAi^againil them, ^e muft notice, how- 
rever, that in thofe Cafes where the Conditiotos laft 
alluded to are fubfeqtient^ and 4ifterwaffds become 
impqffibk, as by the Death of the Perfons 
whoie Confeitt is required (isl), although there 
l>e a limitaition over of the Legacies, upon ^a 
Breach ^f fudh Conditions, yet the Perform- 
ance of them will be no Forfeiture ; Conditions 
Mrhieh diveft Eftates or Intei;ei3:s, being always 
conftfued ftri6J^ly. See the Cafes of («) Peyton 
V. Buiy, (o) Oraydoii v. Hicks, (/>) Jones %\ 
Suffolk, ' and (y) Mercer 'v. Hall. 

(i) Co. litt. 225, a^ Owen, 52. Roll. Abr. 444. Cro. 

^ Bliz. 398. S64. 2 Mod. 200. 2 Atk. 588. Ambl. 662. 

(^Kaims's Princ. of £q. ^v, Sj. ed. 1760. (;9i) Co. Litt. 

«o6, a. (») 2IP. Will. 626. («) 2 Atk. 16. (/) i Bro. C C. 

p8» (f)4Bro. C. C. 326. 

5 Upon 
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Upon the Principle that Courts of Ec|uity 
look upon Conditions in Reftraint of Marriage 
in an unfavourable Point of View, they have 
not been drift in requiring fuch Conditions 
to be cpmplied with in every minute Parti- 
cular; for, if the Confent be given in Su6^ 
Jiance, it will be fufficient. To this EfFe6l Mr. 
Juftice Corny ns exprefled himfelf in the Cafe 
of (r) Harvey v.- Aftori, viz. that where the 
Condition was performed to a reqfimable Intent, 
the Court had difpenfed with the IFant of 
Ctrcum/ianceSj as when the major Part of the 
Truftees confented, or when an implied A^tnt was 
given. In Support of thefe Propofitions, are 
the Cafes of {s) Wifeman v. Poller, (J) Mefgret, 
«?. Melgr^, {u) Daley v. Pelbouverie, and 
{v) Mercer, *o. Hall. 

For the like Reafons, if there be improper 
Condud in the Perfon whofe Affent is require^, 
as if he permit and encourage the Courtiliip 
in the jirji Injiance^ and afterwai^ds, without 
fufficient Caufe, refufe to confent to the Mar- 
riage ; in thefe Inftaiices the firft A6ls will be 
confidered to amount to fuch an implied Con- 
fent, as to prevent a Forfeiture upon Mar- 
riage without any farther Affent; as appears 

(r) I Atk. 375. (i) 2 Ch. Rep. 13. (if) 2 Vern. 580. {«J 
2 Atk. 261. (1/) 4 Bro. C. C 326. 

from 
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from the Cafes of (a) Campbell v. Netter- 
ville, cited in the Cafe of Berkley v. Ridet? and 
(A) Stiiange «. Smith. 

It feems that in general when the Afleiit of 
Executors or Truftees is neceffary to the Marriage 
of Legatees, it muft be given before^ or at the 
Time of the Marriages, and not afterwards^ for a 
fubfequent Confent can never have the EfFeft 
of divefting an Intereft become vefted in other 
Perfons upon a Breach of fuch Conditions, 
without exprefs Words for the Purpofe. Thus 
in the Cafe of (c) Reynifli v. Martin, al- 
though the Daughter married without the Con- 
fent of the Truftees, they afterwards declared 
their AJent in Meriting; but Lord Hardwicke 
obferved, in delivering his Opinion, that as the 
Daughter had married without having firft ob- 
tained the Confent of the Truftees, their fubfe- 
quent Approbation of the Marriage was imma- 
terial, becatife fuch Confent or Appprobation 
could not amount to Performance of the Con*- 
dition, or difpenfe wath a Breach of it; but 
in Cafes where the Terms, in which fuch Con- 
ditions ^e fi-^n^ed, are largie eQough to admit 
of fubfequent Confent as Sufficient to fave th* 
Conditions : the Court has given full EiFeft to 
fuch Terms, and decided in Favour of fuch 



(«} % VcC 534* (J) Ambl. 263. (r) 3 Ajtk. 330. 



qfjler- 
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nfiir-AJftnti Therefore, if the Condition he 
Aumed in the ateamative, xiz. retjuiring the 
Confent of Approbation of B ot Cy if B oj C 
give their Affent aftet the Marriage, the For- 
feiture will be fated by k. See tbs Gafe of (e) 
Butleton v. Humfrey. 



^-laMMaiiriH 



As io giving Notifx (f CmditkM* 

It feeiM thai Legatee* muft, it theh- 'Pet\% 
take notice of Conditions annexed to Legacies^ t» 
the Executors are niider no Obligation l^ gi^e 
the^n Notice ci fucft Conditkmls nulefe by fpeciail 
Direftion ; from whence it follows^ that it will not 
be a fuffident Excufe to Legatees (to fkve a Foi^ 
feitui^) to alledge that they had no Notice of 
the Conditions upon which their Legacies were 
given 5 as appears from the Cafe of (y ) Chauncy 
V. Graydon. But with Regard to real Eftate, a 
-Diftin^ion has been taken between an Heir at 
Law and a Stranger ; and to this £806!:, that 
Notice is neceflary to be given to the Heir 
t)f the Condition before a Forefeitiire tan attadi 
for a Bresich of it; and that no fuch Notice 
is required to be given to the Stranger. The 
Reafoning is this — becaufe the for^mer has 41 
Title paramount to the Inftruttient, m. the 



H Ambl. 2^6v (/) 8 Atk. (i«. 
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De/cenf^ iind is fuppofed to enter and claim 
under the lattei- Title; therefore^ as the Deoifc 
is not neceffary to give the Heir a Title^ he will 
not be prefutned t6 kno\^ tay Uting of it, or 
of the Condition before Notice is given. 'But 
the latter has no Title^ except under the Inftru- 
ment which impofi» A^ G€mdition ; ivherefore 
he is prefumed to be cognisant as well of the 
Condition as of the Bequefl {g). 

(^) 1 Mod. 86. 3O0. 3 Mod. aS. Skin. 125. Ambl« 2j[9« 
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It is a general Rule, that where no Time i^ 
appointed for the Payment of Legacies, they 
are to be raifed and fatislied out of the Tefta-* 
tor's Affets, at the Expiration of one Year 
next after his Deceafe; if therefore the Ex- 
ecutor omit to pay them at that Time, the 
Legatees will be entitled to Intereft from that 
Period, (fl) 

But in particular Cafes, where the Teftator s 
Intention appears in Favour of the Conftruftion, 
the Court of Chancery will direft Intereft to ^e 
-p^ddfrom the Tejiator's Death, (b) Thus Ay by 
Codicil, direfted certain Truftees, named in 
his Will, (to whom he had bequeathed 40001. to 
be applied in fuch Manner as he fliould appoint) 
to apply the 40001. to the Ufes of a Boy, named 
Michaely then five Years old, and living with 

{a) % Atk. 109. 2 P. Will. z6. I Vef. Jun. 367. (0 Beck- 
ford V. TobiR. I VcC 308. 

By and 



^ 
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jB, and to pay the Expences of his Maintenance 
and Education out of the Intereji of that Sum. 
Upon a Queft ion from what Period Ititereft fhould 
be paid upon the Legacy,; Lord Hardwicke 
deteiinined, that the Legacy Should carry In- 
tereft from the Teftator's Death, obferving, that 
as no Time was appointed for the Commence- 
ment of the Legatee's Maintenance and Educa- 
tion, they were to be corifidered as intended to 
commence from the Death of the Teftator, and 
to continue throughout ; and that unlefs the 
Court made fuch a Conftru6Hon in Favour of im- 
mediate Intereft, the Child, in Cafe he died 
within the Year, would have no Maintenance ; 
and as no Perfou could in fuch a Cafe apply any 
Part of the Intereft for the Legatee's Benefit, 
whoever ihould mjiintain him woiild have loft 
their Money, ' 

Intereft upon fpecific Legacies are to be com^ 
ij^MttAfrom the Death of the Tejiator, for they 
being fevered from the Bulk of his Eftate, are 
coniidered m fpeci^cally appropri^ed with their 
Increafe and Emoluments for the Benefit of the 
Legatees. Phillips v. Carey, mentioned in the 
Cafes of (c) Lawfoii v. Slitcb, (rf) Heath v. 
Perry, and (e) Sleech v, Thorington. 

{c) \ Atk. 5o8, {d) 3, Atk. 104. (0 2 VVn 561. 

FS When 
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. When a Period is fixed for the Payment of 
L^aeies, as when the Legatees Judl attain 2 1, 
4>r at fame other definite Time, the Legatees will 
not in general be intitled to Interefi upon their 
Legacies before thole Periods, and for this Rea* 
fon — becaufe Intereft can be due only where 
♦here is Delay in Payment of the Principal. See 
the Ca&s of (/) Hearle *o. Greenback, {g) 
Cricket t. Dcdby^ and the feveral other Cafes 
referred to in the Not6s« 

• * 

The Cafe of Children^ liowever, is an Excr p- 
tion to the Hub, and the Coiut of Chanwiy 
vriil allow Iiitereft to be computed upon their 
jLegades^ itom the Death of their Parents, conr 
fldering Parents to be uiwiei* a natural Obliga- 
tioh to prokride as welL a prefent as a future 
Maintenance for their Children; to this Piu> 
pofe are the Cafes of (A) Green v. Belchier, 
(i) Carey v, Aikew, : and the other Cafes referred 
to in the Note$. 

In Cricket »& Ddby, before refbrred to, the 
Mailer of the E{i^ is repmted to have faid, that 
a iG^mi?dbAe^ wasal^rays eonfidpred the Janm as a 
Gfiildj within the View of die above Exception ) 






(f) 3 Atk. 697. 716. (g) 3 Vef. Jun, 10. Ch. Pre. 337* 
2 Atk. 108. 3 Adc. 432,438, 4 Vef. Jjan. i. (h) 1 Atk. 
505. (i) zBrb.C.C. 5^. Ch.TPre. 367. 1 Vef. 310. 2 P. Will. 

21. 3 Atk. 102. 438. I Ec^. Q^. Abr. 301. 

♦ * 

but, 
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p\x% with due Dcfeience to fuch a DiBum, it ap" 
|3iears that .a Diftinftioci ha$ Ipeen raade betwi^eji 
Children mid Grandchildren upon this Subje^ 
the Court of Chancery baring in feveral In- 
llanqes refufed to .allow * the l^ter Inteieft 
upon their Legacies before the Time arrived 
Vfhioh ws^ appointed for their Payment. See 
the Cafes of (/c) Haughton v, Harrifpn, (/) But- 
Jer V. Butler, and (m) Defcrarapes v. Tomkins ; 
cited in a Note to the Cafe of $haw v. Cunliffe, 
. - ' -I ■ 

If hnme^iate Intereft upon Legacies to Chil* 
dren he given for their Maintenance, it is the 
general Rule of tlie Court of Chaniiery not tp 
permit fuch Intereft to he applied f^r tlxat Pmv 
pofe, if die Parent of the Legatee, who i? unr 
der a natuj-al Obligation to provide for him, be 
(£ fufllpi^t Ability ; fo tl^af the Intjef eft will 
accumulate for the Child's Benefit, until th^ 
priupipaj become payable. To thi3 EffeS; are 
the Cafe^ of («) Butler «;. Freeman, {o) Darley 
p. Darley, (p) Hughes v. Hughes, and (g) 
PuJsfpf d ^, Hunter. But it having been lately 
pxperiencod, that a rigid Adherence to the Rule 
would he Attended with Incpnvenience and lur 
juftice to tlie Pther Branches of the Family, the 
Court has thought proper to admit of £:ii:ppption^ 

W2 Atk. }*?• {0 3 Mk. 58. {mj i. Brp. C* C. 149. 
ffij 3 Atk. 58. fojit/^. 399, ffj I Bro. C. C, 386. fqj ^ 
£ro. CC 416. 

F4 to 
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to the Rule. Thus if there were a Number of 
Children unprovided fot, and one of them hap* 
pened to become amply provided for by the Be- 
queft of a confiderable Legacy, in this Caie, 
although the Parent might be able to maintain 
all his Family, yet it is obvious, that the Lega- 
tee, who has no Occaiion for his Support, would 
deprive the other Children of fo much of their 
Parent's Property as might be applied towards 
his, the Legatee s Maintenance, which (froih 
their being unprovided for) would be better ap- 
propriated for their Benefit. It feems, therefore, 
that in fuch and the like Cafes, an Allowance 
would be made to the Parent out of the Produce 
of the Child's Legacy, for his Maintenance and 
Support. See the Cafe of (r) Hofte v. Pratt, 

' And in Inftances where the Fund fettled does 
not operate as a Bounty to the Children, but 
the Maintenance provided for them is Part of 
the Execution of a Truji contained in a C&ntraEt^ 
as by Settlement^ to which the Father is. a Party, 
the Court (notwithftanding the Ability of the 
Parent to maintain his Children) will allow hiiri 
the Expence of their Maintenance out of the Pro-^ 
^duce of their Fortune. (s) Mundy v. Lord 
H6we. 



frj 3 Vcf. Jan. 730. fsj 4 Brp. Ch. Ca. 223. 
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I have riot been able to-find any Cafe in which 
it has been decided, that a natural Child was 
intitlcd to immediate Ihtereft upon a Legacy- 
payable at a future Time, when fuch .Legacy 
was given to him by his reputed Father ; but I 
have met with two contradiftory Di^/r Upon the 
Subjefl:^ by two high Authorities, viz, by Lord 
Hardwrcke, in the Cafe of (t) Beckford v. Tobin, 
and the Matter of the Rolls, in (u) Cricket r. 
■Dolby. The Jormer, after dating the Indul- 
gence Ihewn by the Court to legitimate Children, 
by allowing them Intereft upon their Legacies 
for Maintenance, obferved--^** That th^p Court 

* ^ had not fhewn this Indulgence to natural 
"^^ Children, for two Reafons; firft, from the Rule 
** of Law, which confiders a natural Child as no 

* * Relation, having no civil Blood ; and fccondly, 
*'-becaufe it was not fit for a Court of Juftice to 
** give the fame Countenance to fuch Children ak 
^ * to legitimate Children ; . and to difcountenance 
*^ Praftices of that Kind, the Court bad taken 
*^ them to be out of all fuch Provifions. " The 
latter, on the contrary, is reported to have faid, 
in the Cafe laft referred to, *^ That if a Father, 
*^ by Will, give his natural Child a Portion, 
'* payable at 21, the Court ^ill not fay that it 
'^ was intended to ftarve in the mean Time, but^ 
^* will allow Maintenance." Thefe two Opinionsr 
or Di8a, militating fo dneftly sigainft each other, 

0J\ Vrf. 308. (m) 3 Vcf. Jun. xo. 

a few 



74 Of IKTiEil^ifiT VPOjr LEeACIi:*. 

fi. ftw Obfervations upQ^ them may qot be tiq4 
acceptable to the Reader : with Ecfpefl; then to 
the Reajfoix^ afligned by Ixful Hardwicke, for 
f;he Couft^s Refu&.l to ailow Maintenance to a 
patiiral CliUd out of the Produce of a Legacy^ 
payable at jifutwye Period, they 3.ppeaj to, be 
founded upon th« fame Principles which give 
jBirth to the feverfl other Difabilities to which 
natural Children ar6 liable by the I^ws of thi« 
Healm, viz, the Enconragenv^nt of M^^niage, ancj 
|jie Difcoi|i?Ltenanc^ of illicit Connmerce l^tweea 
the S^3^eq. Coinciding, therefore, with thp 
Opinio^ of Lord- Hard wicke,. I conceive the 
Qiuefiipn.not tQ!be,?iWhltt w^ the Jftfenfiptt of the 
cepiited: Father,: ill bequeathiijig the I^ejpujy to 
h^ natural Child, hu| ivhat th^ PWh3/ of the 
^i^. altow^'tQ fttch ft Child cmtparatiffflg mth 
tegitim?*e Childfw? That th^ Cwrt hw? i^^ 
Javour; of ACa^iag^, cpnit^^wtly kept up ^ Dif? 
^laion. he^^^^een ^ach of , rthf^ C^iT^Ji of Chil- 
dmi, it obvjycms fix)m Af fWPy Cafe^ which 
Jn^ye ocqwred upon the SjuhjeS; ; and I oc^wive 
tliftt the ftime Priwipje -which indui^e* the Court 
to rehk fupplyitig a dff<p^ye Sw^rejid^r fpr 4 

natural ; Cfcild, ij of jeqsal Weight, wJjue^ 9f^ 
|died tp ibe.Qncftlon of allowing hi«n imwduiu 
Jnierefi, §>r Maintenance Mppn afntu^r^.Legapy* 
JJoth AppUrationB tnuft be n^ade tol;.^ Favour 
of the Court ; but ^mtw^M Chiid cw have no 

fuch Claim ; and I conceive, that, however 
d^iftreffing its Situatioia m^y be, '^the Court would 

not 



tiot relax ite Rules, and give Effeft to a Devjfe 
in Favour of the Child, which would be other- 
wife void for Want of a previous Surrender, In 
both Cafes the natural Child muft be ijonfi- 
dered as nuUita FUius, and could not be lo^ed 
upon as a Child in any Court of Jidlioe ; the 
wery Con^derationj therefore, which induces the 
Court of Chancery to allow immediate Jntsreft 
to legitimate Children oh future Legacies, docs 
not exift in the Cafe of natural Childitn, as 
their Rdationtbip to their rejnited Father, and 
the Confequences deducible from it, are not, 
€s to this Quedion, ci^izable in a Court of 
•Jufiice. 

It was refohred, in the Cafe of (jv) Maxwdl 
u Wcttenhall, that if a Peribn give a Ii?gacy 
charged upon Land, whii^h yields KeQts wd 
Profits, and there is no Time of Payment often- 
tioned in the Will, the Legacy fliail carry in- 
tereft from the Teftator's Death, becauiie the 
Land yields Pra&<3 from that Time. That if a 
Legacy were chained upon a dry Recerjion, it 
Ihould carry Intereft only from the Expiration 
cf a Year next after the Deceafe of the Tefta* 
tor, a Year being a convenient Time for Sale 
{y). And that if a Legacy were brought into 
Court, and the Legatee had Notice of it, fo 
that it was his Fault not to pray to take the 

Money, 
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Money, or that, the Money might be put out 
at Intereft, the Legatee, in fuch Cafes, fliould 
lofe the Intereft from the Time the Money w^ts 
brought into Court ; but that if the Money was 
placed out, the Legatee /hould have the Intereft 
which the Legacy yielded And, moreover, 
that if a Legacy was given out of a perfonal 
Eftate, confifting of Mortgages carrying In- 
terejiy or of Stocks yielding Profits half yearly^ 
the Legacy ihould alfo, in that Cafe, carry 
Intereft from the Death of the Teftator. 

When a Fund is bequeathed for Life, and af- 
terwards, upon the Death of the Perfon taking 
the life Intereft, the intermediate Intereft in the 
Legacy, to a given Period, becomes undifpofed 
of, whether fuch L^acy be particular or rejidur 
aryy the intermediate Intereft will lapfe into the 
Refidue, for the Benefit of the Executor, or 
next of Kin of the original Teftator, if riot be- 
queathed by him ; but if difpofed of, then for the 
Benefit of his refiduary Legatee. Thus if the 
Bequeft was made to A for life, and after v4's 
Death, to the youngeji Child of JB ; ^ died in 
.B's Lifetime ; as it is uncertain, during the Life 
of jB, which of his Children may be the 
yoimgeji at the Period of his* Death, it is evi- 
dent that the Legacy could not veft upon the 
Death of A, confequently the Intereft to arife 
upon the Legacy, from the Death of A to 
thq^t jof By is upon tlie Event which has hap^ 

a piene^ 
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pened undifpofed of, and will lapfe into the 
Refidue for the Benefit of tlie Perfons before 
faientioned To this Purpofe may be adduced, 
the Cafes of (;:) Wyndham v. AVyndham, and 
(a) Shawe v. Cunliffe. 

And when the Refidue is given in fuch Man- 
ner as not to intitle the refiduary Legatee to 
the Intereft intermediate between the Teftator^s 
Death and the Time appointed for Payment of 
the refiduary. Fund, as where the Bequeft of it 
is made t© ^, ^^ 21, the Gift and Time of Pay- 
ment being blended together, fuch Intereft will 
fall into the Refidue, to accumulate for the Be- 
nefit of the refiduary Legatee, or for the Executors 
or next of Kin of the Teftator, upon the Event of 
the refiduary Legatee's Death, before he bec^ome 
irititled to receive his Legacy. See the Cafes of 
(6) Green *o. Ekins, (c) Butler t?. Butlisr, (rf) 
Trevanion v. Vivian, and (e) Studholme *b, 
Hodgfon. 

If a Legacy be given by immediate Bequeji^ 
whether fuch Legacy be paj^ticular or rejiduaryy 
^nd there is a Condition to defeat it upon the 
legatees dying under 21,. or the happening of 
fome other Event, with a Limitation over, and 
tiie Legatee dies before 21, or before the other 

t«) 3 Bro. C. C. 58. {a) 4 Bro. C. C. 144. (*) 2 Atk* 
473. (r) 3 Atk. 58. \i) z Vef. 450. (0 3 P.IVill. 299. 

» 

Event 
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■ 

£yent happens, whichy neverthelefs, does after-' 
wards take Place^ yet, ad the Legacy was paya-* 
ble at the End of a Year after the Teftator'a 
Death, the Legatee's Reprefentatioe, ixiA liot 
the Legatee over, will be intitled to the Intereft 
which accrued during the Legatee's Life, Of 
imtil the happetiiug of the Event which was to 
defeat his Legacy. To this EffeA aire tiie Cafes 
o£ (f) Tiffen v. TifiSni, (g) Taylor v. Johnfon^ 
and (A) Shepherd v. Ingram. 

But the Court of Chancery has gone further^- 
and determined, that if the Legacy be not paya-^ 
hie at the End of the Year next after the TeiUtor's 
Death, but upon tJie Legatees arrival at Z\f 
with a JBequeil over upon his dying before that 
Age ; yet his Repre/entative fhall be intitled to 
the luterefi which became due during his Life* 
See the Cafes of (i) Nicholb v. Oiborne, and 
(i) Chaworth v. Hooper. 

I am not aware of any Principle upon which 
thefe laft Cafes have been determined, as con-v 
fiftent with that which has been the foundation 
qf prior Decifions ; it feems unqueftionably fettled 
by the Cafes referred to in a former Pait of this 
Chapter, that Intereft can be only due upom 
Legacies on Account of Non-payment ; and 

(/) I P, Will. 50P. {g) e p. Will. 504. (Jb) AmbU 448. 
{$) 2 P. Will. 419. (kj I Bro. C. G. 82, 

there- 



ttierdbrey that L^^acles given immediateltfj bat 
made pojfo^le at a future Ik^j although \dkitA^ 
will not bear Intereft for tluj Benefit of the Ju^ 
gateea^ before the Time appointed for their Pay- 
ment The only Diflference between thofe two 
ClaiTes of Cafes i% that the Legacies in tho^ 
fiiil referrtd to, are not given over upon the 
Event of the Legat6s« Death, before b|s Legacy 
becomes payable ; and in the latter, that fuch 
Event is provided for by a contingent Be%Qcft 
over; but what .Difference^ on found Piinciple^ 
this Circumftance can make to alter the Ruk re- 
lative to the Legatee's Title to Intereft, does not 
appear. In both Inftaneea, as there is iko For- 
bearance of Principal, in hth Infimcei it &oiild 
feem that no Intei^ could accrue for the Bene^ 
fit of the. lJe^ee% before the Times anrived 
"wluch vere appointed for the Paynient of the 
Legacies. It is obvious^ however, that the Cafe 
is different when no Period i$ JU^ed for Payment 
^ the Legacy, but the Be<^efl is immediate^ 
mAi a Provifoe, defeating it up^H the fmppenmg 
tf ajidure JSfenf, and then difpofii^ of it t^ 
another I^etfon; in fiieh Cafe the Legacy is pay^ 
dsle immediately^ or^ at the furtheft; at the End 
4^ a Year next ^ter the Tkflater'e Death ;^ the 
intereft then foUowtug the Principal, the Le- 
gatee^ irbo. 4s Jntkfed to. the Principal, muft 
confequently be intitled to the Produce of it, 
nntil the Event takes Place (rf ever) which 
>vas to defeat the Beqneft. As to the Cafe of 

3 Acherley 
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(/) Achcrlcy v. MTlicelcr, reported by P. Wil- 
liams, ia which Lord Macclesfield allowed In- 
terefl upon a Legacy or Portion, before it was 
payable; Lard Hardwicke obferved, in (m) 
Heath v. Perry, that Lord Macclesfield's Decree 
was made upon the particular Circumftances of 
the Cafe, and therefore was an Exception to the 
general Rule ; and with Refped to the Cafe of 
Bourne v. Tynte, cited in (n) Acherley V- 
Wheeler, his Lordihip doubted the Authority of 
Lord Keeper Finch's Decree pronounced in that 
Caufe. 

The Rule which the Court of Chancery haJ 
adopted in Regard to the Rate or Quantum of 
Intereft to be allowed upon Legacies, when the 
Amount of it has not been afcertained by the 
Teftator, and the Legacies have not been paid 
for a confiderable Time after they became due, 
has not been at all Times fteady and uniform ; 
a Diftinftion has been made when the Le- 
gacies were charged upon Lands, and when pay- 
able out of the perfonal Eflate only. The Court 
in the firfl Cafe has allowed 41. and in the 
latter 51. per Cent as Intereft, which appears 
from the Cafes of (o) Moore v. Moore, {p) Swyn^ 
fen V. Scawen, (y) Bryant v. Speke, (r) Trim- 
left<5wn V. Colt, and (s) Denton v. Shellard. — 

(0 I Vol. 783. (j») 3 Atk. 103. W 1 P. Wilt 786. 

• (/>) 3 Atk. 402. if) I VcC 99. (f) Ibid. 171. {r) Ibid. 
Z77. {s)zVe{. 239. 

But 
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But tne Court has latterly exploded the Dif- 
tinftion, and laid the Rule down generally to 
allow no more Intereft than 41. per Cent with- 
out making any Difference whether the Legacy 
is charged upon Lands or on perfonal Eftate 
only. And to this Efieft Lord Hardwicke laid 
down the Rule in the Cafes of (J) Guillam t. 
Holland, («/) Beckford v. Tobin, and (*r) Wood v. 
Briant. In the laft Cafe his Lordihip faid, that 
from the Year 1725, (the Time when Lord 
King came to the Great Seal) the Court i\ever 
dire6led more than 41. per Cent. Intereft. But 
that this Affertion of Lord Hardwicke cannot be 
correft, appears from the Cafes before referred 
to relative to the old Rule of the Court : And in 
(i/) Treves v. Townfhend, Lord Thurlow lays 
down the modem Rule as before ftated, and faid 
that it was not to be varied but nndev Jpeciai Cir-- 
cumjlances. In that Cafe the Affignee of a Bank- 
rupt having kept Money in his Hands for feveral 
Years, without making a Dividend, his Lordihip 
direfted him to repay the Money, with legal In- 
tereji. And it appears, from a late Determina- 
tion of the Matter of the Rolls, that if the 
Property bequeathed to the Perfons here as Ex- 
ecutms be fuch as, from its local Sittiation^ 
bears a larger Rate of Intereft than is allowable 
in this Country, yet no more of Inteief]^ 

(/)2Atk. J43. («) X Vef. 311. (y) 2 Atk. 523. {y) iBro. 
C.C. 38-1. i 

G than 
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than 4i. per Cent, will be allowed by the Court, * 
unlefs under fpecial Circutnftances, becaufe the 
Funds are fuppofed to come into the Hand^ of 
the Executors, within a Year after the Teftator's . 
Death, and that they can make no more of 
them, than Intereft after that Rate, See the 
Cafe of (z) Malcom v. Martin, and tl>? M^tfier 
of the Rolls s Obfervations upon the other Cafes, 
which import a different Do6irine. 

The Principle of the aboix Rule, as founded 
upon Confideration of the Conveniency of the 
Parties, with a View to the Rate of Intereft at 
which Money can be reafonably got, accounts 
foi'i thofe Inftances which have, and may, occur 
fince the Commencement of the modern Rule, 
in which Intereft has, or may be allowed at a 
j^reater Rate than 41. per Cent, per Annum, — 
In the Ciife of («) Indedon v, Northcote, Lord 
Hardwicke allowed Intereft at 4f per Cent, to 
the Legatees; and affigned as the Reafon for fo 
doing, that Money, within the two preceding 
Years, had increafed in Quantity, Mortgages: 
then being at 41. 10s. and feveinl at 51, per 
Cent And we*muft obfervc, that this Ruk of 
the Court of Chancery is applicable to Cafes 
an ly where «o Intereft is providecl, or given by 
th^ Teftator ; for if he have the Power to give 
legal I/itereJfy as well as the principal Sum, and 

« ■ ' ' '"• ' ' r 

(z) 3 Bro. C. C. 50. (a) J Atk. 438. , ^- * > 

. ■ :, does 



6oes fo, or gives Intareft at a le/s Rate, than A\\ 
per Cent the Court cannot reduce or augment 
it (b) And it fciems fettled, that a Po^^er to 
charge a grofi Sum ,upon an Eftate, impait8> by 
Implication^ a Power alfo to charge it with Jnj 
tereja. To this Purpofe fee the Cafe of (c) Lewi$ 
V. Freke, and the other Cafes refened to in the 

Notes. 

» 

It 13 the Praftice of the Court of Chancery^ 
as acknowledged in the Cafe of (rf) Pcrkyna v. 
Baynton, when Juhfequmt Inttrtji is direfted 
to be computed on a Mortgage, to compute it 
upon the Principal and Intcrtjt before reported 
due ; but in the Cafes of Bonds and Legacie^^ 
upon the Principal only. The Reafon for thi^ 
Diftinftion between Mortgages and other Debts 
and Legacies, appears to be this — ^in the Cafe 
of a Mortgage, the Defendant, the Mortgagee, 
has a complete legal Title, and cannot be 
obliged to part with his Eftate, before he ha* 
been fully paid all his Demands ; But the latter 
have no fuch Lien of which they can take Ad-^ 
vantage. 

In Cafes where Annuities, bequeathed bjf 
Teftament, hate^ not been regularly paid, fo 
that confiderable Arrears have accrued, and 

(i5) 3 Vef. Jun. 283. Ibid. 2S6. Note, (c) t Vef, Jun. 507. 
z Sailt. 538. 2 Atk. J54« {d) 1 Bro. C. C. 574. 

; G 2 Application 
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Application has been made to the Court of 
Chancery for an Allowance of Intereft upon 
them, that Court has generally refufed the Ap- 
plication, as in the Cafes of (e) Ferrers v. Fer-> 
rers, (f) Batten v. Eamleyi (g) Anonymtis — 
(A) Robinfon v. Cumming, and (J) Te^v v. Winr 
terton. 

But it appears from the Cafe of (Jc) Newman 
w. Auling ; and the above Cafes of Ferrers *c. 
Ferrers, and Robinfon *o. Cumming, that if the- 
Perfon charged with the Annuity had, at Law, 
incurred a Forfeiture, by Reafon of Non-pay- 
ment, againft which he was obliged to feek Re- 
lief in Equity, no Affiftance would be granted 
him, except upon the Terms of his doing Equity, 
*ciz, upon firft confenting to pay the Grantee 
of the Annuity all the Arrears due with In- 
tereft : And we muft notice, that when the An- 
nuity is fecured by Bond, no more Intereft can 
be recovered than what, with the Arrears due, 
do not exceed the Penalty of the Obligation. 
(/) Tew V. Wintert6n. 

It feems that if the Amount of the Arrears 
due have been fixed and liquidated by the Re- 
port of a Mafter of the Gouit of Chanceiy, they ' 
will carry Intereft from the Date of it ; {m) Dra- 

{e) 2 Forreft. 2. (/) 2 P. Will., 163. {g) z Vef. 66a. 
(h) 2 Atk. 41 1, (/) 3 Bro. C. C. 489. {k) 3 Atli. 579. (/) 3 Bro^ 
C, C. 489. (w) 2 Atk. 211. 

pers 
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pers Company v. Davis. And if Truftees are 
bound to make regular Payment of Annuities, 
but they, in Breach of their Duty, keep the 
Money in their Hands, the Court will, in fucH 
Cafes, decree Payment of the Arrears with In- 
tereft. To this Purpofe the Chancellor expreffed 
himfelf in the above Cafe of Tew v. Win-* 
terton. 



G 3 ON 



ON THE VALIDITY OF LEGACIES 
GIVEN TO CHARITABLE USES. 



The Determinations of Courts of Equity re- 
lating to Bequefts made to charitable or public 
Purpofes, have been founded upon very broad 
and extenfive Principles, as well in Conformity 
to the Roman and civil Law, which fhewed par- 
ticular Indulgence to fuch Difpofitions, as alfa 
to the Nature of fuch Bequefts, which were not 
capable of the fame narrow and confined Con- 
ftru6iion as Legacies given to private Perfons (a) ; 
but Experience having taught the Legiflature 
that the provident and wife Statutes of Mort- 
main were too often evaded by teftamentary Dif* 
pofitions in Favour of Charities, and the judi- 
cial Decifions upon them, which required Regu- 
lations ; it was therefore enaded by the Statute 
of the 9th Geo. 2, Cap. 36, " That no Manors, 
** Lands, or Tenements, Rents, Advowfons, or 
** othe^" Hereditaments, corporeal or incorporeal, 
*' whatfoever, nor ani/ Sum or Sums of Money ^ 

(4) Domat. z Vol. i6i» 162. 

'' Goods, 
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G^odsy Chattels^ Stocks in the public Fwids, 
Securities for Money, or any other perfonal 
Eftates what/bever, to be laid out in the Pur- 
chafe of Lands, &;c. fliall be given, granted, 
aliened, limited, relcafed, transferred, af- 
figned, or appointed, or any wife conveyed 
or ftttled, to or upon any Peifon or Peifons, 
Bodies politic or corporate, or othei-wifej for 
any Eftate or IntercA whatfoever, or any 
Ways charged or incumbered, by any Per^ 
fou or Perfons whatfdever, in Truft or for the 
Benejfit of any charitable Ufcs whatfoever, 
unlds by Deed indented, executed in the 
Prefence of two Witneffes, twelve Calendar 
Months before the Death of the Donor or 
Grantor, including the Days of the Execu- 
tion and Death, and enrolled in the Court of 
Chancery within fix Months after its Execu- 
tion; and uiilefs fuch Stocks be transferred 
in the public Books ufually kept for the Trans- 
fer of Stocks, fix Calendar Months before the 
Death of fuch Donor or Grantor, including 
the Days of Transfer and Death ; and unlefs 
the fame be made to take Effe6t in Poflfeffion 
for the charitable life intended immediately 
from the making thereof, and be without any 
Power of Revocation, Reverfion, Trull, Condi- 
tion, Limitation, Claufe, or Agreement whatfo- 
ever, for the Benefit of the Donor or Grantor 
or of any Perfon or Perfons claiming under him. 

G 4 '' Pro\dded 
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** Provided always that fuch Limitations, &C. 
** fliall not be conftrued to extend to any Pur- 
*^ chafe or Transfer made for vaUiable Confide- 
*^ ration." The Statute then declares, *^ all 
other Gifts, Grants, Conveyances, Transfers, 
&c. to be null and void, with a Provifoe that it 
fhall not be conftrued to extend to the two Uni- 
verfities, their Colleges, # and the Scholars upon 
the Foimdation of the Colleges of Eton, Win- 
chefter, orWeftminfter " Provided alfo, " that 
no College Ihall, from June 1736, be at Liberty 
to purchafe, acquire, receive, take, or hold 
more Advowfons than are equal in Number to 
one Moiety of the Fellows or Students upon the 
refpeftive Foundations. And the Aft provided, 
that Nothing therein contained fliould be con- 
ftrued to extend to the Difpofition, Grant, or 
Settlement, of anyEftate, real or perfonal, lying 
or being withiA tha^t Part qf Gre^t Britain called 
Scotland^ " 

In the Expofition of this Statute, it has been 
adjudged that not only Bequefts of Money to be 
invefted in Lands are void, but alfo fuch Be- 
quefts ^, in any Mann^r^ affeO, or relate to In- 
terefts in real Property made for the Benefit of 
Charities : thus Bequefts to Charities-^ — r^ 

Of Monies to he raifed by Mortgage^ Sale, or 
f)themi/ey out of Landsy as in the Cafes of (A) Ar* 

{b) I V^. iq8. 
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Hold V. Chapman, Dalton v. James, cited in (c) 
Mogg V. Hodges, and the (rf) Attorney General 
V. Lord Weymouth 

Of Terms for Years ; as in the Cafes of thfe 
(e) Attorney General v. Graves, and the {f) At- 
torney General v. Tomkins 

And of Mortgages ; as in the Cafes of the 
(g") Attorney General v. Meyrick, Qi) Attorney 
General v. Graves, and the (i) Attorney Gene- 
ral V. Caldwell, were adjudged void under the 
Provifions of the above A61. We muft diftin- 
guifli, however, between Cafes where the Obli- 
gation upon Truftees and Executors to realize 
the Money is imperative or direSory^ and where it 
is purely difcretionary. In the former Cafes the 
Legacies will be void, as appears from the Sta- 
tute, and the foUo^ving Cafes, viz. (A:)Engliih' 
V. Ord, and (/) Grieves v. Cafe ; but in the latter 
the Bequefts will be fupported, as the Truftees 
or Executors will not be prefumed defirous, or, 
at leaft, will not be permitted to exercife their 
Difcretion, to the Prejudice of any Legatees 
claiming under their Teftator's Wills. And to 
this Effed are the Cafes of (w) Sorefby v. Hoi* 

(c) 2 Vef. 52. (d) Ambl. 20. (tf) Ambl. 155, (f) Ambl. 
2j6. (g\z Yef. iJ4. (^>; Ambl, 155. (i^ Ambl, 635. 
{k) Highmore on Mortmain, P^ge 82. (/) i Vef. Jun. Qh* 
Ca^ 548. {m) IJighmprc, 74. 

lins^ 
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lin», (;i) Grimmett v. Grimmett, and th6 feve- 
tal other Cafes therein cited. 

And if the Legacy is not directed to be laid 
out in Land, but muft neceffanli/ be fo from 
the Nature of the Charity, as in Bequefts to the 
Governors of Queen Ann's Bounty, the Lega- 
cies cannot be fupported. And fo it was deter- 
mined in the Cafes of (o) Widmore v. Woodroffe, 
and (p) Middleton v. Clitherow. 

We muft obfei-ve, however, that where Money 
18 direded by Will to be applied (imply in the 
Melioration of Lands in Mortmain, or for build-' 
ing up07i them, fuch Diredion will be enforced ; 
and for this Reafon — becaufe Bequefts of fuch 
a Nature are not within the Intent and Mean- 
ing of the Statutes of Mortmain, their Obje<5i 
being to prevent any Addition to the Quantity of 
Lands already in Mortmain, and not to impede 
their Melioration or Improvement Purfuant to 
this Diftindion were decided the Cafes of (q) 
Glubb ^. the Attorney General, (r) Harris v. 
Barpcs, (s) Attorney General v. the Billiop of 
Chefter, and Brodie v. the Duke of Chandos, in 
a Note to the laft Cafe. 

(«) Ambl. 210. (0) Ambl. 637. (/) 3 Vcf. Jun. Ch. Ca. 
734- (f) Ambl. 373. (r) Ambl. 651. (j) 1 Brown Ch. Ca. 
444. "■' 

But 
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But the Teftator muft point out the Lands in 
Mortmain upon which the Buildings are to be 
erected, for if he give a Legacy to be applied in 
cre6ling oi* building a Houfe for a charitable 
Purpofe, generally^ the Bequcft cannot be fup^ 
ported ; and to this EfFeft are the Cafes of the 
(/) Attorney Genei-al v. Tyndall, {u) Attorney 
General v. Hyde, (a^) Attorney General v^ 
Hutchinfon, (y) Pelham v. Anderfon, {z) At*- 
torney General v. Nafli, and Foy v. Foy, cited 
in the laft Cafe, , 

. If, indeed, the Teftator has mentioned par^ 
ticular ObjeBs in his Will, who are in the 
iirft Place to enjoy the Benefit of a general 
^charitable Bequeft, the Court will fupport tl^e 
Legacy in Favour of the Perfons defcribed, al- 
though it will annul the fame, in Regard to 
the general Purpofes of the Charity, Thus, 
where A bequeathed all his real and peifonal 
Eftates to Truftees to fell^ and to invcft the 
purchafe Money in the public Funds, and out 
of the Produce thereof to take upon Leafe or 
otherwife a proper Houfe fitted up for a School 
for the Reception and Education of the Chil- 
dren and Grandchildren of his Relations, (name* 
ing them) with Directions for placing them 

(/) Ambl. 614. («) Ambl. 751. {x) i Brown> Ch. Ca. 
444. Note, (j) Ibid. Not*. («) jBrown^ Ch. Ca. 588. 
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out Apprentices at a proper Age ; and alfo for 
admitting fuch further Number of Childreriy as 
the yearly Income of the truft Fund would ex- 
tend to educate ; it was detennined upon a 
Queftion on the Validity of the Beiqueft, that 
the fame was good, fo far as related to the 
Children and Grandchildren particularly namcd^ 
but illegal and void fo far as related to the 
permanent and general Purpofes of the Charity ; 
(a) Blandford v. FackerelL 

Bequefts, alfo, of perfonal Property to fuper- 
Jiiitous UfeSy are illegal and void : Ufes are con- 
fidered . as fuperjUtiousy when they relate, 
or have Refpecl to any of the corrupt Fantafies 
of the Popifli Church ; as whc'e Money is given 
to procure the faying of Malfes, for the Soul of 
the Devifor, or for the Support of a Chauntry 
Prieft, and the like, (b) Legacies given to the 
fuperilitious Ufes, mentioned in the Statute of 
1 Edward VI. (c) are veiled in the Crown bene- 
Jicially ; it feems, however, from the Cafe of 
the (d) King v. Lady Portington ; that although 
Bequefts made in Favour of other fuperftitious 
Ufes, not comprized in that Aft, do not veft in 
the Crown beneficially ; yet, that the King 
ihall have the Appointment of them, to fuch 
Ufes as he may think proper. 

{a) 4 BrowBj, Ch. Ca. 394. (^) Duke's Qh. Vfes, io6. 
{c) Cap. 14. 4 Rep. io4> b. {d) i Salk. 162. 2 Vern. ;s56. 

3 Puifuant, 



Purfuant to the fame liberal Coiiftruftioii 
which prevails in Courts of Equity, in Favdur 
<^f Charities, it is fettled, that if a Legacy be 
given to a charitable Ufe, generally^ without 
particularizing the Nature of the Charity, or 
the Mode of Application, the Bequeft never- 
thelefs Ihall be fupported ; (f) and fo it appears 
from the Cafes of {g) Baylis v. Church, and 
the (A) Attorney General v. Herrick — a fortioH 
— therefore the Rule is the fame, where the 
Nature of the Charity is defcribed, by refer- 
ing to the ObjeBs of it generalli/, although no 
particular Perfons of the defcript Clafs are fe- 
le6led to take the Legacy ; and to this EfFeft* 
are the Cafes of the (i) Attorney General v. 
Clarke, (k) Cook v. Duckenfield, (/) White t\ 
White, and {m) Moggridge v. Thackwell. 

And in Cafes where the Charity is not ille- 
gal, but the particular Mode direfted for its 
Execution cannot take Place, yet, if the Tef- 
tator s Intention can be eifeftuated, the Court 
of Chancery will fupport the Bequeft, and fub- 
ftitute another Mode of Application, confiftent 
with fuch Intention : and to this Purpofe are 
the Cafes of the (n) Attorney General v. the 
City of London, and (o) Attorney General v. 
Bowyer. 

(/) Dakes Ch. Ufes, 79, So. {g) 2 Atk. [239. {l?) Ambl. 
712. (/■) Ambl. 422. {i) 2 Atk. 562. (Ij 1 Bro. C. C. 12. 
fmj 3 Bro. C. C, 517. fnj 3 Bro. C. C, 171. {0) 3 Vef. Jun, 

Bu^ 
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» But if the Teftator s View is confined to the 
Jole Purpofc of cftablifliing and fupportitig a 
particular Ckaritj/y which cannot take Effe6l ; 
the particular Mode will be confidered as <yf 
ike EJfhncc of the Bequejty and the Court will 
not apply the Fupd bequeathed to any other 
charitable Puipofe; but the Legacy will be 
confidered as void. To this Effefl are the Cafes 
of tl^e (/>) Attorney General v, the Bifliop of 
Oxfoi-d, {q) Attorney , General v. Andrew, and 
tlie (r) Attorney GenerJtl t>. Whitchurch. 

(p) I Bro* C. C. 444, in No^cs. (q) 3 Vcf. Juiu C. C. 5^, 
(r)Ibid. Page 141. 
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ON THE PAYMENT, AND APPRO^ 
PRIA TION OF LEG A CIES. 



In general, where no Time is^ appointed by 
Teftament ' for Payment of Legacies, they 
muft be paid out of the Teftator's Affets at the 
Expiration of one Year after his Deceafe. And 
if no Fund be affigned for their Payment, fuch 
Legacies muft be paid in the Currency of that 
Country where the Will was made. See the 
Cafes of {a) Phipps v. Earl of Ahglefea ; (i) 
Wallis V, Bright well; (c) Pierfon *o. Garnet, 
and id) IMalcolm v. Martin. 

^ When a Legacy is given to an Infant, gene- 
rally^ the Executor cannot fafely pay it before 
the Legatee arrive at the Age of 21, without 
the Direction and Indemnity of a Court of 
Equity (e) ; Dagley t?. Tolferry. In a fubfet 
quent Cafe o£ (f) Philips v. Paget, whicE 
- , ■ • . , . . •- 

{a) I P. Will, 696. (I) 2 P. Will. 88. (0 2 Bro. C. C. 
39. {d) 3 Bro. C. C. ja {i) I P. Will. 385. (/) a-Atk. 80. 
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came before Lord Ha^d^vicke, the Executor 
had a6i;ually paid the Legacies to the Infant 
Legatees ; and his Lordihip intimated his Opi- 
nion, that the Rule laid dow n in the Cafe lafr. 
referred to was too ftri6l ; but he being appa- 
rently preffed with the Confideration of the In- 
conveniency which might enfue from a' legal 
Adjudication in Favour of fuch Payments^ 
avoided deciding upon the Subjeft, and recom- 
mended a Compromife to the Executor, by ad- 
vifing him to pay over again a Part of the 
legacy, which was accordingly affented to, a^d 
the Matter fettled. 

An Executoi' will not be allowed any Pay- 
ments for the Infant Legatee's Benefit, except 
for exprefs Necelfaries, (g) Davies v. Auften. 
But if a Legacy were given to A to be di- 
vided bet\yeen himfelf and Famil)^ Payment of 
the whole Legacy to A by the Executor 
would be good, tiotwithftanding many of A^s 
Family might be Infants. See the Cafe of (A) 
Cooper V. Thornton. 

In general, Legacies bequeathed to femes 
caoertSj ought to be paid to their Hufbands. 
But in Cafes where the Hufband has made tio 
Provifion for his Wife, the Executors n\ay (if 



{^) 3 Bro» C. C. 178. (^) 3 Bro. C. C. 96, 
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they think proper) with-hold Payment of the 
Legacy until he confent to make a fuitable 
Provifion for her, as the Court of Chancery, 
upon a Bill exhibited for Payment of the Le-* 
gacy, would refufe to order Payment of it to 
the Huiband) unlefs he confented to make a 
reafonable Settlement on the Wife ; (i) Adams 
V. Pierce, (A) Brown v. Elton, and (/) Milner v* 
Colmen If the Wife however confent in Court, 
or before proper Commiffioners abroad, for the 
Hufband to receive her Legacy, the Court will 
deciree it accordingly, without requiring any 
Settlement ; as appears from the Cafes of (rny 
Willats't?. Cay, (w) Milner t^. Colmer, (o) Paribus 
V. Dunne, (p) ex Parte Higham, {q) Pearfon' 
%f. Brereton, (r) Minet "». Hyde, {s) Dimmock 
*D. Atkinfon, and {t) Ellis v, Atkinfon. But we 
muft except thofe Cafes where it appeared fi-om 
the Manner in which the Legacy was given, 
that it was not intended Ihe fliould have the 
Power to make an immediate abfolute and ir- 
revocable Difpofition of it ; Socket v. Wray, 
ftated in a Note to the Cafe of («) Willata 
V. Cay, by Mr. Saunders, in his Edition o^ 
Atkinis. 

« 
(0 3 P. Will. 12. (i) Ibid. 202. (/). 2 P. Will. 638. («) 

% Ack. 67. {n) 2 P. Will. 6s^. " {0) 2 Vef. 60. 0>) B>id. 
SL79^ (f ) 3 Atk. 71 . (r) 2 Bro. C. C. 663. (x) 3 Bro. C. C 
195. (/) Ibid. 565. («) z Atk. 67. 

H When 
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When the feme Legatee is a Subjeft Off A 
fbreign Stute, by the Law of which the Huf- 
band wotild be itltitled to receive the Whole of 
hi» Wife's Property, Avithout making any Pro^' 
vifion fdr her in the firft Place, the Court of 
Chancery will, in fuch Cafes, difpenfe with 
the M^ife's Confent, and decree the Legacy to 
be paid to heir Hufband (r) Campbell v. 
French. / 

■ 

Courts of Equity have laid down the follmvingb' 
Diftinftion between different Legatees of the fame 
Thing, and their Reprefentatives, viz. that if a 
Legacy be given to A^ payable at 21, if -4 die 
before that Period, his Reprefentative mtift wait 
for Payment of the Legacy until A (if living) 
would have attained 21. Biit if the Legacy 
hid been limited over to B in Default of ^'s 
attaining 21, and A died before that Time, S 
would immediately upon A's Death becolnc 
intitled to call for Payment of the Legacy; 
and upoti this reafoning, the Reprefentati\^ of 
A could claim Nothing but in like Manner 
as A himfelf would haye done ; therefore, a^ 
^A had no Power to call for his Legacy before 
he attained 21, neither could his Reprefenta- 
tive infift upon Payment of it fooner. But in 
the latter Cafe JB, the Legatee over, dfx^s not 

(«) 3 Vef. Ju ». C. C. 3Z3^ 
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derive his Title through A^ but under the 
I'eftator's Will, by a diftin6l and fubftantive 
Gift upon the Contingency of A dying undjer 
21 ; fo that whenever that Event happened, the 
I'inie of Payment not being poftponed, JS be- 
came immediately intitled to receive the Le- 
gacy. See the Cafes of (w) Chefther v. Painter, 
(jt) Laundy v. Williams, and {y) Roden Vi Smith. 
But if Intei^ be given to the Legatee during 
Minority, as Intereft is confidered to be given 
for Delay of Paymciit, the Reprefentative fliaU 
hot i^it for the Legacy until A would have 
Wtained 21 j {z) Green v. Pigot; 

' I am fiot aware that it has been finally fettled^ 
whether any fuch Diftinftions as lail mentioned 
kre applicabiie to L^acies charged upon, or 
originally payable out of real Eftate. There ia 
One Cafe however which I have met with, in 
which the Decifion is againft the Application of 
fuch Diftindion ; that Cafe is (a) Feltham v. 
Fdtham, and was to the following Effeft: A 
having feveral Daughters, and being feized ia 
Fee of Lands, by his Will charged tike Pre- 
mifes with Paymcat of liis Daughters Portions, 
m. lOOOL to each Dau^ter at her Age of 22 
Years, or Marriage; but if apjc of his Dau^hteas 

(<w) 4 P. WiU. 336^ (x) VtiA. 478. (pr) .Ajnbl, 58.8* 
^x) L Bro. C. C. 105. («) » P. Will. 271. . 

Ha ihould 
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jhould die before her Portion became payable, thiBi 
Share of her fo dying was to go to the Survi- 
vors : one of the Daughters having died before 
22 or marriage, and another of them having 
attained that Age, it was infifted, that as there 
was no Time appointed for Payment of the 
Portion or Legacy, which accrued by Survi- 
vorfhip, it ought to be paid prefently. But 
it was determined by Lords Commiffioners 
Jekyll and Gilbert, that the accruing, or ad- 
ditional Portion, was not payable before fuch 
Time as the Daughter, to whom it was ori- 
ginaUy given, would have attained the Age of. 
22 Years if Ihe had lived, on the Grounds 
that a contrary Decifion might be injurious 
to the Heir J as alfo againft the Intention of 
the Teftator, who might have computed within 
what Period the Portions could be raifed and 
paid with the, leaft Inconveniency to his Suc- 
*<:eflbr. 

In Cafes where there is a Subftitution or Ad-*; 
dition of Legacies, and no Time is limited for 
Payment of them, lior any Fund affigned out 
of which they are to be paid, it feeiiis that 
fuch fubftituted and additional Legacies will 
be payable out pC the fa'me Funds, and. be 
fubjeft to the like' Conditions, &c. as the Le- 
gacies in Lieu of, or in Addition to which. they 
were given. To this Purpofe aJ* the Cafes' ot' 

J^acroft 



APPROPRIATION^ OF LEGACIES. 101 

(b) Leacroft v. Maynard, and (c} Crowder %\ 
Clowes, 



Prefumptivc Payment. 



Courts of Equity are never adlive in ex* 
tending Relief to Stale Demands, except upon 
very fpecial Grounds ; and although the Statute 
of Limitations does not by exprefs Letter bind 
thofe Courts, fo as to enable a t)efendant to 
plead it in bar of a Suit for a Legacy {d)y yet they 
have for the Sake of Conveniency adopted its 
Provifions by Analogy in many Inftances, in 
which Fraud or Covin made no Ingredient. 
Upon this Principle it has been decided that a 
Legacy not demanded for the Space of forty 
yearsy Ihould be confidered as, primd Facie, fatis- 
fied. But this Prefumption is not fo abfolute 
as to fupport a Denmrrev to a Bjll brought for 
fuch a Legacy ; for the Satisfa6lion of it is an 
Inference only, arifing from the Length e£ 
Time which has elapfed from the Period the 
Legacy became payable, and which may be 
repelled by clear^ ftTong, arid relevant Evi- 

(b) 3 Bro. C. C. 333. i Vef. Jun. 279. 8. C, (c) » 
Vcf. Juh, 449. (d) zVeC. Jun. 571. 

H 3 denc^ j 
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4ence ; but if the Merits of the Queftion were 
permitted to be decided in a fumniary Way upoa 
Demurrer, the Legatee would be precluded 
from the Opportunity of producing fuch Tef- 
timony. See the Cafes of (e) Jones v. Tuberr 
ville ; and (f) Deloraine v. Browne. 

In the Cafe of (g) Pickering v. Lord Stam- 
ford, which came before the Mafter of the Rolla 
upon a Claim made by the Reprefentative of 
one of the Teftatoi 's next of Kin, after a Lapfe 
of thirty-five Years, to fuch Parts of the Tef- 
tator's refiduary Eftate as were fecured upon 
real Property, on the Ground that the Difpo-I 
fition was void by the Statute of Mortmain, 
his Honour acknowledged the Propriety of the 
Decifion in the above Cafe of Jones v. Tuber-! 
ville, and faid that if the Cafe before him had 
been upon the Subjeft of a Legacy, he fhould 
have been of Opinion that a Bar had incurred 
from the Time which had elapfed, upon the 
Score of prefumptive Satisfaftion. 

(0 z Vef. Jun, II. * (/) 3 Bro. 633. 646. {g) a 
y^f. Jun. 272, 



Aj^propriation 
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Although I^atees are not intitW to rcr 
ceiye their Lejg^cie^ )?efore the Time appointed 
for Payment, yet they are intitled to h»y^ the m 
d ivided from the Bulk of the Teftator's fi ftate^ 
and fecured and appropriated f or their B enefit, 
whenever ^he Event fliall take pla^e ugon jwhich 
fi yh Lcjgac i es are payable s without any Diftinc- 
tion whaler they are contingent, qr ^^hether 
they are vq/ied, the Time of Paynveijt being 
poftponed only ; as appears from thp Cafp? of 
(h) Grejen «?. Pigott, (i) Carey v, Afk^v^^ (h) 
Cooper p. Pouglas, m^ (I) Hutchefon r, Hsmr 
roo^d. 

Annuitants alfo are intitled to the fame Equity 
as legatees in Regard to Appropriation, and 
may oblige the Executor to fet apart a fuffi- 
cient Fund to anfwer the regular Payment of 
the Annuities ; (m) Slanning v. Style. 

Such appears to be the prefent Rule of the 
Court of Chanceiy with Refpe6l to the Appro- 
priation of Legacies, as fettled by the feveral 

(h) I Bro. C. C. 103- (i) 2 Bro. C. C. 58. ( i ; Iby. 231. 
{J) 3 Bro. C C. 128. («) 3 P. Will. 335. 

H 4 Cafes 
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CalJ^ before referred to. We mull obferve, 
however, that this Rule has not been uniform 
at all Periods, the Law of the Court in Lord 
Hardwicke's Time appearing to have been, from 
the Cafes of (n) Palmer v. Mafon, and (o) 
Heath v. Perry, that Legacies ihould in no Cafe 
be raifed before the Time fixed for their Pay- 
ment, 

In Cafes where Parts of the Teftator's per- 
fonal Eftate are fpecifically bequeathed for Dfe, 
with a Limitation over upon the Deceafe of 
the Perfon taking the Life-Intereft, flich Le- 
gatee mull fign and deliver an Inventory of 
the Chattels fo bequeathed to him, in Order 
that they may be afcertained for the Information 
and J3enefit of the Legatee over; (p) Slanning^ 
V. Style. 

(9) I Mv50S. (p) 3 Atk. loi, ip) 3 P. Wm. 333^, 
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ADEMPTION OF PECUNIARY 

LEGACIES. 



JT is a general Rule, that where an imme4iatc 
Advancement or Provifion is made by a Parent, 
or other Perfon in Loco ParentiSj for a Child 
before provided for by the Will of the Parent, 
or fuch Perfon as laft mentioned, the fubfe- 
quent Advancement or Provifion will be confi- 
der^d as an Ademption or Satisfaftloii of the 
Legacy. To this Purpofe are the Cafes of (a) 
Hartop V. Whitmore, (V) Bigglefton v. Grubby 
(c) Elkinhead's Cafe cited in Jeffon v. Jeffon, 
Tapper v. Chalcroft, cited in {d) Spinks v. 
Robins, (e) Ward v. Lant, (/) Watfon v. Earl 
of Lincoln, {g) Irod v. Huifl, (A) Jenkins v. 
Powel, (0 Scotton u Scotton, and (Jc) Ellifon 
V. Cookfon. 

{a) Ch. Pre. 541. P. WUL 681. S.C. ^i) 2 Atk. ^ 
\e) % Vera, 257. {d) 2 Atk, 492. {e) Ch. Pre. 182. 
(/) Ambl.325« (^) 2Freem. 224. {tj 2 Vcrn, 115. (i) i 
Str. 235. (JtJ 1 Vcf. Jan. too. 

* The 
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The Rule, however, being a Rule of Prefump- 
lion only, parol Evidence will be admitted to 
rebut the Inference ; as appeare from the Cafes 
of (/) Ilofewell *o, Bennett, and .{m) Debeze t\ 
Mann. In EUifon v, Cookfon, parol Evidence 
•was admitted ; but that Evidence being infuffi- 
cient to repel the Prefumption in Favour of the 
Ademption, the Advancement M^as, by Decree 
at the Rolls, which was afterwards affinned upon 
Appeal, adjudged to go in Satisfaftion of the 
Legacy. And in the Cafe of (ri) Mafcal v. Maf- 
cal, Evidence was alfo adn^itted to fliew that aii 
Annuity of lOOl fettled upon the Wif^ by her 
Huiband after the making of his Will, was in- 
tended as a Satisfo^ftion of a like Ajinuity be- 
queathed to her by it. And fact Evidence 
has likewife been admitted in the following 
Cafes, m. (o) Pile v. Pile, (/;) Chapman 
V. Salt, ' {q)' ShudaJ *0. Jekyl, ^i)d (r) Ilinch- 
liffe V. HinchliiFep So that it appears that 
Lord Hardwicke's Decifion, in {s) Farriham v. 
Philipps, againft the Admiffion of parol Evi- 
^lence in thefe Cafes, has not been followed. 

The Principle of this Rule of Ademption or 
Satisfa6lion, has been piuch difapprpved of by 

(/) 3 Atk^ 77, {m) z Bro. Q C. ^65, 519. fjt) I 
Tef. 323, {0) I Ch. Rep. 199. (f) 2 Veni. 646* iq) t 

.'fi^tk* S^5'. CO 3 y^^'Jan* 5'6' /O 2Atk. ^14. 

o Courts 
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Courts of Equity, as often defeating the Inten** 
tion of the Parties. The Rule, however, is nofc 
of their own Creation, hut was borrowed from* 
the Civil Law. The Reafous affigned in Sup- 
port of it are not fatisfa6h)ry ; for when.- a 
Man is difpofing of his Property by Tefta** 
incnt, he does fo with a Victv to the Period 
of his Death ; but when he difpofes of it by 
prefent Gift, he does fo with a Regard to hit 
Life ; fo that he may be allowed with Propriety" 
to be more liberal in the one Cafe than in the 
other, and to intend a further Boimty to the 
Perfon advanced when his the Donor's Life 
fliall determine. Such being the Difpofition of 
thefe Courts towards the Rule, they hiive laid: 
hold of little Circumftances to form Cafes into* 
Exceptions. Therefore if the Legacy and Ad- 
vancement be non ejufdem Generisy the latter 
will be no Ademption of, the former, as if the 
Bequeft was pecuniary^ o-nd the Advancement 
by Grafit of a beneficial Leafe. And the Reafon: 
-is, that the Coijrt prefumcs, from coniiderin^ 
the different Natures of the FundSj that the Tef- 
tator did not intend the Advancement to go 
in Satisfaftion of the Legacy ; {t) Grave v. the* 
Earl of Salifbury, and (w) Holmes v. Holmes. - 

And upon a fimilar Inference of Intention, 
^f the Legacy and Advancement depend upoa 

. • < 

{/) 1 Bro. C. C. 425. («) Ibid, 555. 

different 
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different Contingencies^ the former will not be 
adeemed by the latter ; as appears from the Cafe 
of (.r) Spinks v. Robins. 

If the Bequeft and fubfequent Advancement 
be made by Strangers^ or diflant collateral Re- 
lations, not ilanding in Loco Parentum, and no 
Intention appeals in Favour of an Ademption, 
fuch Advancement will not deftroy the Legacy ; 
for as there is no Obligation upon fuch Perfons 
to provide for the Legatees, no Inference there- 
fore arifes that they intended, by a fubfequent 
Gift or Advancement, to perform any fuch Ob- 
ligation in prefenti^ which they had provided 
fo^ by Will after their Deceafe. See the Cafes 
of {y) Shudal v. Jekyll, and (z) Powell v. Clea- 
ver, 

If the Legacy and Advancement be given for 
different Purpqfes, as if the Legacy were gene- 
ral, and the Advancement or Provifion made 
in JUeu of, or in Compenfation for fome other In- 
tereji to which the Legatee was intitled, the 
Prefumption of Ademption would be repelled ; 
as appears from the Cafes of (a) Roome v. Roome, 
and {b) Baugh v. Read, 

And it feems that unlefs the Legacy be certain 
in Amounty a fubfequent Advancement will be, 

{x) z Atk. 491. (y) 2 Atk. J 15. («) % Bro., C C. 500. 
\a) 3>Atk, 181, {f>) I Vcf. Jnn. 257. 

no 
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no Ademptiou ; therefore if the Bequeft be of 
a ReJiduCy an after Gift or Provifion will not 
merge it. See the Cafes of (c) Barret v. Beck- 
ford, (J) Devefe v. Pontet, and (c) Earnham 
V. Phillips. 

As Tranfaftions between Parents and Chil- 
dren are looked upon in a different View froni 
fuch as take place between Strangers, if a Legacy 
were given to J5, the Daughter of J, and fuch> 
Legacy became the Debt of A, as by his being; 
appointed Executor or otherwife, and A ihould, 
afterwards advance B^ upon Marriage, or oi^ 
fome other Occafion, with a Portion or Sum 
equal to the Debt, fuch Advancement would 
be confidered as an Ademption or Satisfaftion of 
it. To this Purpofe are the Cafes of (/) Wood 
V. Briant, in which Cafe Lord Hardwicke difap- 
proved of Sir John Trevor's Decree in (g) Chud- 
ley V. Lee ; ( h) Seed v. Bradford. 

We may notice in the Perufal of the Cafe of 
Wood V. Briant, juft refeiTcd to, that although the 
Bequeft was of a Re/z^ue, yet the Advancement 
of the Parent was adjudged to go in Satisfaftion 
of it ; but it is obfervable that the Principle upon 
which the Court of Chancery founded its Decrees 

(r) I Vcf. 520. (^) Ch. Pr e.24.0, cited in a note, {e) 2 Atk. 
US' (/) * ^tk. 522. (^) Ch. Pre. 228. {B) i Vef. 501. 
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in the priot Cafes with regard td RefidufeS ricft 
being adeemed by fubfeqtient Advancements, viz. 
*' The Inference of Intention drawn from the 
Jluftuation and Uncertainty of a Refidue that 
Teftators did not mean to defeat fuch a Bequeli 
by the fubfequent Gift of a certain Sum which 
might probably be of lefs Value thaii the Re- 
fidue," d}d not apply to that Cafe for the Fa- 
ther being appointed Adminiftrator durante mn 
nori JEtate of his Daughter^ the refiduary Le- 
gatee, it was to be prrfumed that he was ac-* 
quainted ivith the Amount of the Refidue upon 
the Teftator's Deceafe^ which became upon that 
Event fixed and unchangeably fettled. 



mM 






THE ABATEMENT AND REEUNVING 

OF LEGACIES. 



IF a Teftator^s Alfets are irifuflficient to pay 
both Debts and Legacies, the pecuniary Lega- 
tees muft abate proportionably inter fe ; and 
if any of them has received the whole Amount 
of his Legacy, fuch Legatee will be obliged 
to refimd fo much as will reduce it to an 
Equality with thofe of the other Legatees ; (a) 
Mafters v. Mailers, (b) Anonymus, 

It is, ho^Vever, a Rule in Equity to prefume 
that whenever an Executor pays a Legacy he 
has poffefled Affets fufficient to fatisfy all the 
other Legatees ; and, although the Fa6l may be 
other wife, yet not to admit of Proof to the 
contiary; therefore, in fuch Cafes, Executors 
will be obliged to make up the Deficiency out 
of tiieir own Pockets, as the Court will not 
permit them to inftitute a Suit againft the Le-^ 



{a) ll>. Will. 422. (*)fbld. 495. 
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gatees, whom they have voluntarily paid, ta 
oblige them to refund ; (c) Noel v. Robinfon, 
(d) Newman v. Barton, and (e) Coppin v. 
Coppin. But a Legatee who is injured by fuch 
Condu6l in the Executor, may, by Bill in 
Equity, oblige the fatisfied Legatees to refund 
a proportionate Part of their Legacies, if the 
Executor be in/blvcnt. To this Purpofe Sir John 
Strange expreffed himfelf in the Cafe of (f^ 
Orr V. Kaines, viz. ' ^ That if an Executor prove 
** infolventj the Court will_ a4ffliLjQ£^.-J3ilLi?y 
** the other Legatees to compel the fatisfied 
** Lega tees to refun d." The Cafe of New- 
man v. Barton, juft referred to, feems to de- 
ny the Propofition ; but we muft notice, that 
it does not appear fiom that Cafe whether the 
Executor was fohent or not ; for if he was, 
then the proper Remedy would be againji him, 
or his Affets in thejirjl Injiaiicej which would 
reconcile that Cafe with the other Determina- 
tions on the Subjeft. 

As Legatees may compel their Co-Legatees to 
refund, a fortiori, Creditors will be intitled to 
the fame Privilege ; and, moreover, to purfuc 
the Aflets into whatfoever Hands they may 
comifAJ. 

(c) I Vern. 90. . (</) 2 Vcrn. 205. (/) t P. Will. 29l»^ 
«97- kfJ 2 Vef. 194; (bj 1 Vcrn. 94. 2 Vern. 205. 

Specific 
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Specific Legatees have this Advantage over 
pecuniary, that the former lliall make no 
Abaten»6nt upon a Deficiency of Aflets to pay 
all the L^gafcies bequeathed ; but on the con- 
trary, they have thisi Difadvantage, that if the 
fpecific Fuffd fail, they will be intitled to no 
Contribution from the pecuniary Legatees, nor 
to have their Legacies paid out of the Tcftator's 
general Aflets, (i) Hinton *c. Pinke, and (Jt) 
Sleech v. Thorington. And if all the perfonal 
Eftate, not fpecifically bequeathed, be ex- 
haufted in fatisfying a Part of the Teftator'a 
Debts, then thtjpecific JjCgatees will be obliged 
to abate proportionably inter fe^ to difcharge 
the Remainder of them ; (I) Long t. Short, 
and (m) Duke of Devon v. Atkins* 

A Cafe indeed may happen in which fpecific 
Legatees will be obliged to abate in Favour of 
a pecuniary Legatee. Thus, if a Perfon pof- 
feffing perfonal Eftate at B and C only, be- 
qtieath it fpecifically to D and £, and then 
gives a Legacy to JP, the perfonal Eftate at 
jB and C will be liable to the Payment of this 
Legacy, a^ there never was any other Fund out 
of which i^'s Legacy ^ could ha!ve beeu fatis- 
fied (n). 

\i) 1 P. WMl. 539. (i) 2 Vef. 561. (/) I P. Will. 403. 
(«) 2 P, Will. 381. 3^3. (?/) Gh. Pre. 393. 
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There have been Cafes when fome pecuniary 
Legatees have claimed a Priority in Satisfac- 
tion of their Legacies before other Legatees, 
fo as not to abate in Proportion with them 
upon a Deficiency of Aflfets. Thefe Cafes in- 
deed depend upon very fpecial Circujnftances, 
the particular Situation and Defcription of the 
Legatees, as a Wife or Child unprovided for^ 
(o) Lewin r. Lewin, or when the Legacies were 
given in Lieu of fome other, Demand to which 
the Legatees were intitled, as in Satisfaftion of 
Dower and the like, {p) Burridge v. Bradyl, {q) 
Marfh v. Evans, (r) Attorney General t'. Ro- 
bins, (s) Blower v. Monet, and {t) Davenhill 
V. Fletcher, 

Legacies bequeathed to charitable Ufes muft 
alfo abate proportionably with the other pe- 
cuniary Legatees; for although the civil Law 
gives a Preference to fuch Legacies, yet the 
Law of England has made no fuch Dillinc- 
tion. See the Cafes of the (w) Attorney Gene- 
ral V. Hudfon, (v) Mailers v, Mafters, and (w) 
Attorney General v. Robins. In this laft Cafe 
we muft obferve, that the Teftator alfo be- 
queathed 3l. per Annum to the Poor of three 
feveral Parijkesy and the Court determined that 

{o) iVcf.4is. (/) I P. Will. 127. {q) Ibid. 66%. 
(r) z P. Will. 23. (/) 2 Vcf. 420. (/) AmbL 244. («) i P,. 
Will. 674. (v) Ibid. 412. («;) 2 P, Will. «s. 
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this Legacy ihould make no Abatement with the 
other Legatees, and affigned as a Reafon that 
the Bequeft was to be confidered as a Part of 
the Funeral, and as Doles at the Funeral : and 
in Mailers v. Mailers, the Teftatrix bequeathed 
2001. to ereft a Monument for her Mother ; 
and it being obje6led to an Abatement, that the. 
Legacy was to be confidered as a Debt of Piety 
to the Mother's Memory, the Court decreed 
that the Legacy fhould not come into Average^ 

Legacies bequeathed to Executors and Truf- 
tees for their Trouble in executing the Trufts 
of the Will, muft alfo abate pro Rata with the 
other Legatees (jv) ; Attorney General v. 
Robins, and (y) Heron v. Heroru 

Legacies given to Servants are to abate in 
Proportion with other Legatees (z) ; as are 
alfo Legacies bequeathed to Creditors who have 
compounded with the Teftator for their Debts, 
and accepted lefe than the Amount of them, 
inafmuch as fuch prior Creditors will be con- 
fidered as voluntary Legatees only (a) ; Coppin 
r. Coppin. 

Bequefts of Annuities^ charged upon the Tefta- 
tor's perfonal Ef nte, muft alfo abate with the Le- 

e^r) 2P. Will. 25. {j) t Atk. 171. («) 2 P. WilL 25. (a) 
;» P. Will. 293. 296. 

I» gatees, 
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* • 

gatees, as fuch Bcquefts are not confidered ^^^ 
cijic (b) ; Hinton x\ Pftike, (c) Halton v. 
Mcdlicot, and (d) Hume v. Edwards. 

There is a Cafe of (e) Dyofe v. Dyofe,^in 
which it was decided that pecuniary Legatees 
(upon a Avafting of Affets) fhould not be paid 
tlie whole of their Legacies to the THfappoint- 
ment of the rejiiuar^ Legatee; but that they 
and the reliduary Legatee Ihould abat^ pro- 
portionably. The Authority of this Cafe, 
hownever, ^v'as denieti bv Lord'Thurlow in that 
of (y*) Fonnereau v. Poyntz, upon the Prin- 
pie that all Legacies muft be paid before tlie 
refiduary Legatee can take any Thing. 

{b) I P. Will. 539. [c) Cited, 2 Vcf, 417. (i) 3 Atk. 
693- W I P. WiU- 305, (f) I Bro. C. C. 478. 
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It is a general Rule, that, if a Legatee die in 
the Teftator's Life-time, the Legacy fliall lapfe 
or fall into the general perfonal Eftate of the 
Teftator; (a) Bagwell v. Day, and (b) Ack- 
royd V. Smithibn. 

And it will make no Difference in Regard to 
the Application of the Rule, although the Le- 
gacy be given to the Legatee, his E.vecutors or 
iAchniniJirators ; (c) Elliot v. Davenport, and 
(rf) M aybank v. Brooks. We muft ekcept, how- 
ever, the Cafe of Truftees ; fpr if a Legacy were 
bequeathed to -B in Truft for C, and B died in 
the Teftator's Life-time, living C, who furvived 
the Teftator, B's Death would not be permitted 
to injure C, but C would be in titled to the Le- 
gacy ; (e) Eales v. England. 

A Diftin6lion, indeed, prevails m refpeft to 
Lapfes, when the Bequeft is intended to operate 

{a) 1 P. Will. 700. (i) I Bro. C. C s^S- W i ?• 
Will. 84. (^) I Bro, C- C. 84. (fj Ch. Pre. 200, 
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in the Nature of a Releafe or Extinguijhment 
of a Debty and when as a Legacy fimply. In 
the latter Cafe we have feen that the Death of 
the Legatee, during the Life of the Teftator, 
will create a Lapfe ; but in the former Cafe the 
Court of Chancery will carry the Intention of 
the Teftator into Eife6l againft all Perfons, ex- 
cept Creditors. Thus if a Teftator expreffed in 
his Will that he .forgave B a Debt, and directed 
liis Executors to cancel or give up the Security, 
although B died in the Teftator's Life-time, yet 
the Debt would be confidered extinft in refpe6l 
of all Perfons except Creditors. See the Cafe 
of (/) Sibthorp v. Moxom, 

The general Rule of Equity relating to Lapfes 
occafioned by the Death of legatees in the 
Life-time of Tellators, is not fo inflexible but 
that the latter may prevent fuch Lapfes by an 
exprefs Provifion for the Purpofe ; it feems ne- 
ceflary, however, that fome other Perfons fJiould 
be named to take the Legacies upon the Death 
of the Legat^^es during the Life of the Tefta- 
tors ; for if no fuch Appointment be made, an 
exprefs Declaration that the Legacies fliould 
npt be defeated by the Death of the Legatees 
in the Life-time of the Dopors, will not be fufr 
ficient to prevent the Lapfes which will incur 
upon thofe Events ha;ppening. See the Cafes of 

(/; 3 Atk. 578- 
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{g) Bridge v. Abbot, (h) Sibley v. Cook ; and 
the other References in the Notes (i). 

This laft Cafe of Sibley v. Cook may appear at 
the firft Impreffion to claih in Principle with the 
two Cafes of Elliot v. Davenport, a:nd May- 
bank V. Brooks before refeiTed to ; but it feems 
that they may be reconciled. In the Cafe of 
Sibley v. Cook, the Bequeft was in the following 
Words : ^' I give and devife the feveral Lega- 
" cies and Sums following, which I will fliall 
^* be paid to the feveral Perfons hereinafter 
^* named; and that if any of thqfe Perfons 
* ^ Jhould die before the fame became due and pay^ 
able J I will that they or any of them Jhall not 
be dee)ned lap fed Legacies.'' The Teftatrix 
then particularizes the feveral Legatees, and 
fays : ' ' To B, the Wife of C^ and to her JB^c- 
^' cutors or Adminijiratorsj I give the Sum of 
50." B died in the Teftatrix's Life-time, and 
her Hufband adminiftered to her. The Queftion 
was, whether J5's Legacy was lapfed upon the 
Event which happened; and Lord Hardwicke 
determined that it did not lapfe ; as, in Cafe of 
JB's Death before the Teftatrix, other Perfons 
were named to take, viz. the Executors or Ad- 
piinijirators of B- 

fgj 3 Bro. C. C. 224. fhj 3 Atk. 572. (i) r P. Will. 
96. 3 Atk. 581, 3 V^f. Jun. 493* 
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It will occur from the Perufal of this Cafe, 
that the Teftatrix did not infert the Words E.ve-- 
actors or Admiiiijirators as ufual Words of An- 
nexation, but as fignificant of a Clafs of Per- 
fons diftinft froiri -B, who were to take the Le- 
gacy upon B\ dying before her ; for the Tefta- 
trix baving exprefsly declared that none of the 
Legacies Jhould lapfe^ then proceeds eodem Jiatic 
to give the Legacy to B^ her Executors or Ad-* 
minijirator^y thereby intending to fubftitute them 
ill the Place pf B upon the Event's happening 
which ilie had firft defcribed. But in the two 
Other Cafes, no fuch Inference of Intention 
couldk arife from any Expreffions made ufe (£ 
prior or fubfeqnent to the Bequefts made to the 
Legatees, their E.vecuto7's or Ad)niniJirators^ 
Avhich latter Words feem to have been intro- 
duced without any particular Meaning, and 
purely as of Courfe. 

This general Rule of Equity relating to Lapfes 
is alfo the fame, whether the Legacy be given 
under a Will made by Virtue of OzcverJIiip flow- 
ing origincdli/ from tfie Tejlator^ or whether it be 
bequeathed under a Poxcer created for the Pur- 
iu}fe ; for in the latter Cafe, although the Lega- 
tee will take under the Authority of the PoM^er, 
yet he will not be confidcred as taking from the 
TiTne of its Creation^ fo as to prevent a Lapfe 
occafioned by the Death of the Legatee before 
t\\c Appointor, when the Power is executed by 

Will. 
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Will. ^ To this Purpofe are the Cafes of (j ) Oke 
'o. Heath, and the (A:) Duke of Marlborough v. 
Godolphin. 

If a Legacy be given to two Peifons jointly^ 
although one of them die in the Teftator's^ Life- 
time, yet his Intereft in the Legacy will not be 
confidered as lapfed, but will furyive to the 
other joint Legatee. In deciding thus, Courtsi 
of Equity diiFer from the Practice of the qccle- 
fiaftical, where Survivor/liip in^ joint Bequefts 
is never allowed. See the Cafes of (/) Hum-' 
phrey v. Taylor, and {m) Morley t). Bird. 

This Exception to the general Rule relating 
to lapfed Legacies, originates from the Nature of 
the Interefts which joint- Legatees take in the 
Fund bequeathed. Joint Legatees do not take 
an Intereft per my only, but per my Sg per 
tout\ therefore if upon any Event one Joint- 
Legatee is deprived of taking the Intereft in- 
tended, the Intereft of the other, which ex- 
tended per toutj and was undivided, becomes 
abfolute* in fuch Joint- Legatee's Share. A Dif- 
tinftion has been attempted between joint Be- 
quefts oi perfonal Froperty^ and joint Devifes 
of Lands, upon the Ground that Courts of 
Equity ought in the firft Cafe to follow the 

(j) I Vef. 135, (k) z VeC 61. (I) Ambl. 157- (m) 3 
V^f. Ju». 0»8, 

Eulesl 
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Rules of the ecclefiaftical, which (as before 
obferved) has a concurrent Jurifdiction Avith 
them in legatoiy Matters, according to the 
Ilules of which Couits, Survivorfhipamongft Joint- 
Legatees is not alloAved. But that fuch a Dif- 
tinftion has never prevailed, appears as well 
from the Cafes before referred to, as thofe alfa 
of («) Cox *o. Quantock, (o) Shore i?. Billingfly, 
i^p) Webfter v. Webfter, and (y) Cray *o. Willis. 

In Cafes where the Legatees take as Tenants in 
common^ wth a Bequeft over to the Survivors 
upon the Event of any of them dying within a 
fixed Period, although fome of the Legatees 
happen to die before the Teftator, yet the Lega- 
cies fhall go to the Survivoi's under the Beqiieji 
to SmioivorSf on the Ground of fuch Bequeft 
over being confidered as an original and fub* 
ftantivc Bequeft, to take Place upon the hap- 
pening of the Event defcribed ; (r) Welling v. 
Baine, (s) Scoolding v. Green, (t) Rheeder t\ 
Ower, and the other Cafes in Notls (u). 

The Cafe, indeed, of (v) Rider v. Wager, fo 
far as it rel^ites to this Subjc6l, appears to mili- 
late againft the Propofition laft mentioned ; but 
the Rule feems to be fettled as above ftated by 
the fevejal Cafes befoye referred to. 

fnj I Ch. Ca. 238. {0) I Vera. 482. fp J 2 P. Will. 347 
(^) n^id. ^29. (r) 3 P, Will. 113. (;) Ch. Pre. 37. (/) 3 
Bro. C. C. 240. (u) 2 Vera. 207, 61 1. 1 P. Will. 274. Ch. 
Pre. 471. Moil. 319. (-jj 2. P. WiU. $z9. 
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yV ITH refpeft to the marfhalling of Aifets, we 
may obferve that it is the conftant Objeft of a 
Court of Equity to fecure to Peifons having 
equal Claims upon the Affets of Teftators, a 
Satisfa6tion of fuch Claims, by diftributing the 
Funds amongft them in fuch a Manner as will 
moft effeftually anfwer that End, without fuffer- 
ing one Clafs to be more injured than another, 
when there is a Deficiency to pay all. With 
this View the Court has laid down a Rule, 
t hat when a Creditor has the Option of refor t- 
ing_t o^ both the real and perfo nal Aflets for a 
S atisfa ftion of his Debt, and a Leg atee has the 
Power only of refortins: to the latter for Payment 
of his Dema nd, if there be a Deficiency of the 
perfonal to pay both of them, the Court 
will fo marjhal or arrange the different Eftates, 
as to confine the Creditor to the real (if fuflS-* 
cient) for a Satisfii6lion of his Debt, in order 
that the perfonal Eftate may be left difencum- 
bered, to anfwer the Demand of the Legatee; 
or in Cafe fuch Creditor fliall have received 
Payment of Jiis Debt out of the perfonal Affets, 
then the Court will, upon proper Application, 

permit; 
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permit the Legatee to ftanrl in the Place of the 
Creditor, to receive Satisfaction out of the real 
Eftate, to the Am^ount of >^ hat fuch Creditor 
was paid out of the perfonal Fund. See the 
Cafes of (xc')' Lutkins v. Leigh, (.r) Ilanby i\ 
Roberts, (j/) Fofter v. Cook, and the feveral 
other Cafes referred to in the Notes {z). 

Specific and pecuniary Legatees are ujion tlie 
fame Footing as to this IVIatter ; and it feems 
that the former are intitled to . fmiilar Equity 
againft Executors and rcjiduary JL^gatees^ ia 
Cafes where there is no Deficiency of Affets ; 
for if the Creditor apply the Subjeft of the fpe- 
cific Bequeft in Satibfaftion of his Debt, the 
Executor, or rcfiduar}^ Legatee, will, be oblig*ed 
to make the fpecific Legatee a Recompencc out 
of the general Afleta, as they can have nothing 
to their own Ufe but the Refidue after Debts 
and Legacies paid] (a) Bowman t\ Reeve. But 
the Court \vi\\ not permit a pecuniary Legatee to 
make Ufe of the Security of a Specialty Creditor, 
in order to obtain Pavment, out of the real 
Eftate, of Money received by fuch Creditor out 
of the pcifonal Fund, when fuch Permiffion 
would tend to the Difadvantage of ?i fpecific Dc^ 
vifee of Lands, for that would be giving to 

(w) Fgrreft. 53. (jr) Amhl. 137. (y) 3 Bro, J47, (zj Ch. 
Pre. 577. z P. Will. 81. 190. 3 P. Will. 325, ? Atk. 446. 
J Atk. 272. {a) Ch. Pre. 577, 

z the 
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the pecuniary Legatee a greater Benefit than 
he is intitled to from the Nature of his Le- 
gacy. To this Parpofe ai-e the Cafes of (/;) 
Herne^, Meyrick, (c) Clifton v. Buit, and (rf) 
Forrefter *c. Leigh. 

" When the Equities of the Legatees are equal, 
the Court of Chancery will not interfere in 
Favour of any of them ; as in Inftances where 
there are two Legatees, and both their Lega-* 
cies are fpecific, the one being of peifonal Pro- 
perty, and the other of real Eftat€ ; and a Cre- 
ditor who has a Claim upon both Funds, takes 
the whole of his Debt out of the peifonal 
Eftate fpecifically bequeathed, the Court will 
not permit the fpecific Legatee to make L^fe of 
the Creditor 8 Security to charge the Lands de* 
vifed with ai^ny Part of the Debt for the Benefit 
of the fpecific Legatee ; for the Devifee of the 
Land is as much a fpecific Devifee, as the Lega* 
t0e is of the perfonal Eftate ; therefore the on6 
Ims no greater Claim to the Aid or Interference 
of the Court tiian the other. This Point was 
the Subjea of the fifth Refolution m the Cafe 
of (*e) Haflewood v. Pope, fee alfo (/) Ncal t'. 
Mead. , 

The natural Fund for the Payment of DebtiS 
is the petfonai Eftate, and the , Heir or Devifee 

(^)^l P. Will. 20I. (f) Ibid. 678. {d) Ambl. 171. 
CO 3i*. Will. 324, (/) I P. Will. 693. 

of 
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of the realy is in general intitled to have the? 
perfonal Eftate applied to exonerate Incum- 
brances aflFefting the former. But the Court 
of Chancery will not permit any fueh Arrange- 
ment to take place, when it would defeat Le- 
gatees of their Legacies. Thus, if it fliould 
happen that the perfonal Eftate was infufficient 
to pay the. feveral Legacies bequeathed, the 
Heir or Devifee would not be entitled to have 
real Incumbrances paid out of that Fund to 
the Difappointment of general pecuniary Le- 
gatees ; {g) Lutkins v. Leigh. And the other 
Cafes referred to in the Notes (A)* 

It is a Maxim that * * Equality is Equity. " — - 
The Court of Chancery therefore, in Com- 
pliance with it, has formed a Rule, that when 
Affets are purely equitable, they fhall be dif- 
tributed amongft Perfons having Claims upon 
them in equal Proportions, without any Re- 
fpeft to th^ Nature of fuch Demands, or 
the Manner in which they are fecured. Thus, 
if Lands are given to Trujlees in Truji to fell 
and pay Debts, the Affets being equitabk. Debts 
of eveiy Defcription will be dire6ted to be paid 
pari pajfu ; (i) Lewin v. Okeley, and (J) Plun- 
ket V. Penfon. 

r^;Forrcft, 53. (h) iP.WilLrja 2 P. WUl. 33S-. 
(ij 2 Atk. 50. (/) Ibid. 290. 
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Affets were formerly confidered as equitable, 
when tlie Defcent to the Heir of the legal 
Eftate in Lands was interrupted by a Devife 
of it to Truftees, fo that the Interpofition 
of a Court of Equity was neceffary to fubje6t 
them to the Demands of Creditors. It has, 
indeed, been a vcxata QuceJiiOy whether a De- 
vife to the fame Perfons to fell, who were alfo 
appointed E.vc^utors, conftituted the Affets legal 
or equitable; but it feems to be now fettled, 
that whether the Devifee be Executor as well 
as Trujiee, or whether a bare Power be only* 
given him to fell, or whetlier the Eftate be 
fuffered to dcfcend to the Heir affefted with a 
Charge only to pay Debts, the Affets will, in all 
fuch Cafes, be confidered as equitable. See the 
Cafes of (k) Challis v. Cafborn, (/) Newton v. 
Bennet ; Hargrave v. Tiudal ; and Silk t\ Prime, 
cited in the Notes to the Cafe of Newton v. 
Bennet, {m) Batfon v. Lindegreen. 

It is prefumed, however, that the Equality 
of Diftribution which prevails in the Adminif- 
tration of equitable Affets, is applicable only 
when the Equities of the feveral Parties are equaly 
a^s amongft Creditors ; therefore, if the Truft be 
expreffed to pay Legacies as well as Debts, the 
Satisfafl;ion of the former will be poftponed to 

(i)Ch, Pre, 407. </) i Bro, C. C. 135, (m) z Bjo. C C 

94- f," 
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the Payment of the latter. There is, itideed, 
an ; anonymous Cafe reported in Vernon (n), 
vhicji denies the Exiftence of any fuch Dif- 
tinftion when the Affets are equitable, and there 
aa^ feveral DiSta in other Cafes (o) corref- 
ponding with it. There are two Cafes boir- 
ever determined in Favour of the Priority of 
the Creditors, viz. Sir John Bowie's Cafe (j^), 
determined upon a Re-hearing by Lord Not- 
tingham, in Avhich he reveifed the Decree pro- 
nounced by Lord Keeper Bridgmdn in Favour 
ttf a 'Diftribution amongft' the Creditors and 
Legatees indifcrim'math ; and declared it to 
be his Opinion, ^' that in the Cafe of a Truft 
'* for the Payment of Debts and Legacies^ 
^^ the Debts ought to be preferred and far 
'^ tisfied before the Legatees Ihould have the 
'' Benefit of the Truft." Lord Harcourt alfo 
protiLOunced a fimilar Decree in the Cafe of 
Petre v. Bruen, ftated in the Cafe of (q) 
Walker v. Meager. 

If Legacies are made efFedual Charges upoft 
the real Efiate] and afterwards other Legaci^ 
are g*iven by Codicil bequeathed out of the 
perfonal (ndy, upon a Deficiency of the 
latter, to^ pay both Sets of Legacies, the 
Court of Chancery will confine thofe given by 

in) 2 Vol. 1 33. (4 Ibid. 405. 2 P. Will. 55 1, it) Gittfd 
by Lord Commiffioncr Hutchins, in Greavcj v, Powell, 
2 Vern. 24.a* (?) 2 P. Will. 551. 

the 
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the Will to the real Eftate alone^ in Order that 
the perfonal Eftate may be left difengaged as 
much as poffible for Payment of the Legacies 
bequeathed by the Codicil. See the Cafes of 
(r) Matters v. Matters ; and (i) Bligh v* the 
Earl of Darnley. 

We muft alfo take Notice, that in thdfe In- 
fiances before mentioned, in which the Court 
of Chancery permits Legatees to ttand in the 
Place of Creditors who have received their 
Debts out of the perfonal Eftate, fuch Legatees 
t^an be intitled to no greater Privilege or Ad- 
vantage than the Creditors themfelves would have 
been intitled to from the Nature of their Security. 
Therefore, if a Creditor could not under his 
Contra6l affeft the real Affets in the Hands of 
the Heir or Devifee with the Payment of his 
Debt, a Legatee who purely ttands in his Place, 
and upon the fame Terms, cannot be in a better 
Situation ; which is the Cafe with all Debts 
by Jimple Contrad;^ or by Specialty^ when the 
Heir is not bound by the ContraS; ; (t) Lacam 
«?. Mertins, and the Cafe referred to (w). 

' It appears to be now .fettled, .that the Court 
of J Chancery will not marflial Affets in any Cafe 

{rj i P. Will. 421. (s) 2 P. Will. 619. CO I Vef. 312. 
(«) 2 Bro. C. C; 107.' 

K but 
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but when the Legatees^ at the Time of thdr Le- 
veies becoming du€j have an eflabliihed Claim 
diftinBly and foldy upon the perfimal Eftate ; 
therefoFe, if a Legatee has a Claim at the 
Teftator's Death upon both the real and per- 
fonal Affets for Payment of his Legacy, but, 
by fome fubfequent Event, as the Death of the 
Legatee before the Time of Payment, the Re- 
medy upon the real Eilate is defeated, the 
Court will not marlhal the Affets in Favour 
of the Legatee's Repre&ntativ€, fo as to pre- 
fcrve a perfonal Fund for Payment of the Le- 
gacy. See the Cafe of (v) Browfe v. Abingdon* 
Lord Hardwicke, indeed, feems to have altered 
his Opinion in tliat of (w) Reynift v. Martin* 
But the Rule, as above ilated, hzs been again 
revived by Lord Loughborough's Decifion in 
the Cafe of (or) Pearce v. Loman. 

llie Court has alfo refufed to marflial Affets 
in Favour of Legacies bequeathed to charttabk 
UfeSy as that would be confidered a Mean t© 
evade the Statute of Mortmain ; and to effe^ 
in Subitance a Charge upon the Land within 
the Spirit of that Aft. Lord Hardwicke ap- 
pears to have made the firjft Decifion againft 
marfhalling Affets in thofe Inftances in the Cafe 
of (y) Mogg V. Hodges. This Point came be- 

(*) I Atk. 486. (w) 3 Atk. 330. (x) 3 Vef. J^. i JJ^ 
{y) 2 Vcf. 52* 

fore 
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fore the Court in the Cafes of {z) Attorney Ge- 
neral V. Tyndall, (a) Forfter v. Blagden, and 
(A) Hillyard v. Taylor, in which the Decrees 
were unifortti in tefufitag to marfhal Affets in 
Favour of the Charities. 



{») Ambl. 614. (a) Ibid. 704. (^) Ibid. 713. 
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IT has been a vexata Qucejiio with Refpeft to 
what ihould be conficlered as a mere Repe- 
tttion of Legacies, when two or more were 
bequeathed to the fame Legatee, by the fame 
IVill, or by different Injlruments. The Quef- 
tion, however, appears to be at prefent in fome 
Degree fettled, and the following Rules may b« 
extrafted from the feveral Cafes determined upon 
the Subjei5l. 

First, With Regard to Legacies repeated in 
the fame Will. 

When Legacies are repeated in the fame Will, 
being of equal Amount^ and are given for the 
favic Caufe^ or no additional Reafon is affigned 
for the fecond Bequeft, the Court of Chancery 
has in thofe Inftancfes inferred an Intention in 
the Teftator to give to the Legatee one Legacy 
only ; which Adjudication is alfo agreeable to 

the 
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the civil Law. See the Cafes of {a) Garth v. 
Meyrick, and Greenwood *c. Greenwood, cited 
in a Note to the firft Cafe, (Jb) Holford v. Wood. 

But if the Legacies differ in Amounty or if 
either of them be contingent^ fuch Legacies will 
not be confidered as repeated only, but accumu- 
lative. To this Purpofe fee the Cafes of (c) 
Curry v. Pile, a^d (d) Hodges v. Peacock. 

Second, As to Legacies bequeathed 7y/Fi// 
and Codicil to the fame Perfon. 

When Legacies are bequeathed by Will and 
Codicil to the fame Perfon, whether th6y be of 
greater, equal, or lefs Values, fuch Legacies 
will be confidered, primd Facie, as diftinft 
Gifts, and accumulative, each Inftrument being 
prefumed to fpeak for itfelf. And the Court 
has faid upon thofe Occafions, '* That there is, 
^' pr^md Facie, no Reafon why the fecond In- 
^* ftrument ihould be made, unlefs the Intention 
*^ was to add to the Jirji :'' and with this agrees 
the civil Law. See the Cafes of (e) Mailers v. 
Mailers, and (/) Hooley v. Hatton. 

{a) 1 Bro. C. C. 30. {b) 4 Vef. Jun. yS, Swinb^ Part 7, 
Se£l. 20, Page 526 ; andSedl. 21, Page 530. {c) 2 Bro. C. C- 
225. 3 Vef. Jun. 735. {d) i Ch.Ca. 301. {e) i P. Will. 421' 
(/) I Bro. C. C. 390, in Notis, Swinb. Part 7, Seft. 21^ 
Page 530- 

K 3 From 



134 ei:fx:tixix>^ of j^SQACis^- 

From a like luference of Intentipn, if Lega« 
cie3 given by Codicils to the fame Perfon^ as 
are name4 in the Wills, are meutipned to b^ 
given for a particular Reafon or Purpofe^ fuch 
Legacies will be conf^dered as accumulative ; 
is) RWg^s V, Morrifon. And, upon the fame 
Principle, when the Provifions in the Will aii4 
Cpdicil are non ejufdem Generisy ajs when th^ 
one is given as a pecuniary Legacy^ and th^ 
other by Way of Annuity^ both Provifions muft 
be fatisfied. See thp Cafe c^ {h) Matters v. 
Mailers, 

The above Rules of die Court of Chancery, 
being founded purely upon a Prefiimption arif- 
ing from Fafts, may be repelled by parol Evi-- 
dence, fhewing an Intention in the Teftator in- 
confident with the Inference; but the Onus oi 
making out fuch Proof is thrown upon the Exr 
^cutor, and not upon the Legatee (i). And if 
any internal Evidence can be collefted from the 
fecond Inftrument indicative pf an Intention in 
the Teftator incofijijient with the Prefumption of 
the fecond Gift being accumulative^ as A^hen the 
Codicil is a Jimple Repetition of the Will, with 
a fmall Variation, as the Addition of a Legacy or 
twoy or when it appears that the latter Inftni-^ 

U) I Brg. C. C 389/ (k) I P, Will, 4.21. (i) i Brcu 
C. C. 393. 

ment 
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ment was made for the Purpofe of explaining, 
or better afcertaining the Legacies bequeathed 
by the former ; in thefe and the like Cafes the 
Prefumption in Favour of (huble LegackHffVk, 
be removed. In Support of thefe Propofitions 
fee the Cafes of (/c) Duke of St. Albans v. Beau- 
clerk, (J) Campbell v. Radnor, (m) Coote v. 
Boyd, (w) Barclay v, Wainwright, (o) Mog- 
gridge v. Thackwell, and {p) Allen v. Callow. 

(i) 2 Atk. 6^6. (/) I Bro. 271. {«) 2 Bro. 521. («) 3 
Vef. Jun. 462. (0) I Vef. Jan. 464. (/) ^3 Vcf. Jan. 2^9. 
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OAT THE EXPOSITION OF SOME FA- 

MILIAR WORDS JVHICH OCCUR 

IN TESTAMENTS. 



v^OURTS of Equity having a concurrent Ju^ 
rifdiftion with the ecclefiaftical in legatory 
Matters, and the latter Courts having adopted 
the Roman canon Law, as the Balis of their 
Determinations, the former have therefore, for 
Conformity's Sake, paid Refpeft to that Law, 
and admitted its Authority in Queftions arifing 
upon perfonal Bequefts; which Circumftancc 
will make it ueceffaiy to refer occafionally to 
that Code, relative to the Subject of the pre* 
fent Chapter, 

Goods. 

Goods is NQtnen generaliffimum^ and, accord- 
ing to the canon Law, will include the whole 
perfonal Eftate of a Teftator, as Bonds, Notes, 

Money, 
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Money, &c. (a) Its extenfive Iniport, however, 
has been reftrained by Courts of Equity, when, 
from the Nature of the Property bequeathed, 
or from a manifeft Inference coUefted from 
the Will, it has ^appeared that Teftators made 
Ufe of the Word in a narrower Senfe than it 
legally bore (6). Thus, if a Perfon have houlhold 
Goods and Furniture of his oxv% and other 
Goods and Furniture in the JVay of Trade, 
and bequeaths all his houjhold Goods and Chat-- 
tels, thofe only made ufe of by him for the 
Purpofes of his Houfe will pafe by the Terms 
of the Legacy ; as appears from the Cafe of 
(c) Jackfon v. Pratt ; neither will fuch Articles 
of perfonal Property pafs under- this general 
Bequeft, who/e Enjoyment is in their Confump^ 
tion, as ViBicals, IFine, Corn, &c. (d) ; nor . 
Cafli, when a Money Legacy has been pre- 
vioufly bequeathed to the fame I^egatee (e). We 
muft obferve, however, that, it is an eftabliihed 
Rule of Conftruftion, that in general, exprefs 
Words of a known and determinate Meaning, 
are not to be narrowed in their legal Import 
by others which raife a Sufpicion, or Proba- 
bility onli/y that the Teftator adopted fuch 
prior Words in a more confined Senfe than 
they ufually bear ; but that in all fuch Cafes 

{a) Swinb. Part 7. Sed. 10. (i) i Vef. 273. i P. Will- 
267. Ambl. 612. (c) 3 Brown, P.C. 199. {d) 3 P. Will. 
33+. {i) Pre, Ch. 8, 

the 
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tlie Inference or Implication muft be firong, 
clear, and fatistaftory (^ ). 

Although Bonds (as is beforc mentioned) 
are included in the general Term Goods, yet 
if the Mode of bequeathing by this Term 
favour of Locality, as where the Bequeft is made 
of Goods in ^particular PlacCj or Houft^ Bonxk, 
and other Securitiei for Money, ^hich may be 
found there, will not pafs, as they are con- 
fidered to have wo Locality. Bank Notes, how-^ 
ever, muft be excepted, aa they are confidered 
^w4 Money; and to this EiFe6t are the Cafes 
of {g) Chapman "o. Hart, {h) Moore v. Mooi^, 
Green v. Synmnds, cited in a Note to the 
Cafe laft referred to, and Jones r. Seftcm.(2). 

Upon the fame Principle of implied Inten* 
tion, the general Import of the word Goods hay 
l>een confined to Species of perfonal. Property 
mentioned in the fame Will. Thus, in Cafes 
where Goods of a particular Kind are men- 
tioned irx a Teftament, a^ houjko/d Goods and 
rurnitujc, and other Goods; by the lattCT 
I'hrafe, other Goods^ Money, Bonds, &c. will 
not paft, but fnch peifonal Property only a^ u 
of a Nature fjmilar to that previoufly dcfctibed ; 
which Rule of Conftru6tion feems to have pre- 

{/; 3 p. Will. izi. I Ve£ Jwi. Ch. Ca, 268. (^) i Vrf. 
271. {h) I Brown, Ch, Ca. 127. (/) 4. Vrf. Jiiii,,i6$. 

vailed 
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Veiled ia the Cafes of (k) Trafford v. Berrige, 
(/) Woolcomb V. Woolcomb, (m) Timewell v, 
Perkins, (w) Roberts v. Kuifia, and Crichtou 
«?. Syme$ (o). 

' In thofe Inftances where the Bequeft is ge* 
neral of all the Teftator's Goods^ or pf fuch 
Goods as are cidleBive and chmgeable, the Le» 
gacy will indude as well fuch Part of the 
Teftator's ptronal Eftate a« was acquired after 
the J)ate and nicking of his JVilly as fuch Part 
of it as was pofleffed by him at that Period; 
und for this Reafon, becaufe fuch Mate U 
flu6luating and uncertain prior to the Time of 
his Deceafe ; but the general Rule, in Regard 
to Teftaments is, that the Date of them, and 
not the Time of the Teftator's Death, is to be 
attended to (/>), 

It appears to have been the Law of the 
Court of Chancery at an early Period, before 
Plate was in common Ufe, that it lliould not 
be confidered as included in a general Bequeft 
of houjhold Goods or Furniture; but fince 
that Period, as the Nation grew richer, and 
Plate came more into Ufe, the Law of the 
Court altered by Degrees ; and it feems to be 

(^) I Eq. Ab. iQi. pi, 14. (/) 3 P. Will. III. («) 2 Atlc. 
104. («) Ibid. 113. (0) 3 Atk. 61. {f)z Vern. 688. i P. 
Will. 424. Ibid. 575. Ibid. 597. AmbL 280. 

now 
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now fettled, that Plate will be included under 
thofe general Words, and that parol Evidence 
of a contrary Intention will not be admitted. 
To this Effect are the Cafes of (q) Franklyn 
V. Countefs of Burlington, (r) Lillcott v, Comp- 
ton, (s) Matters v. Matters, (t) Nicholls v. 
Oiborn, and Snelfon v. Corbet (u). It alfo 
appears, from the Cafes latt referred to, that 
the Circumttance of the Plate being in com- 
mon Ufe, was thought material ; l3ut in a fub- 
fequent Cafe of (v) Kelly •!:?. Powlet, the Maftet* 
of the Rolls denied that it was of any Confe- 
quehce whether the Plate was in common Ufe 
or not, provided that it was fuitable to the 
Situation and Quality of the Tettator ; and that 
if a Perfon of high Rank buy ever fo large a 
Quantity of Plate, the fame would pafs under 
a general Beqiiett of houfhold Goods or Fur- 
niture, although feldom or never ufed. But 
that if a Merchant or Trade fman buy a Service 
of Plate at a cheap Price, with a View to 
make Profit of it bv Sale, fuch a Service would 
not pafs under the general Bequeft, although 
occafionally made ufe of. 

Furniture. 

By the Term houjhold Furniture, every Thing 
is included which may contribute to the Ufe 

(q) 2 Vera, 5 1 J. (r) Ibid. 638. (j) I P. Will. 425. 
{t) 2 P. Will. 419. («) 3 Atk. 370. {'v) Ambl. 605. 

or 
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or Conveniency of the Houfliolder, or the 
Ornament of the Houfe, as Plate, Linen, 
China both ufeful and ornamental, and Pic- 
tures {w). But Libraries of Cooks will not be 
confidered as gomprifed within this Term, as they 
are more properly applicable to the Entertain" 
ment of the Mind, than for Ufe and Orna- 
ment as Furniture ; and to this Purpofe are the 
Cafes of (jv) Bridgman, v. Dove, {y) Kelly 
V. Powlet, and Porter v. Tournay (::). 

Chattels, 

According to Sir Edward Coke's Etymology 
(fl) of the Term Chattels^ it is of French De- 
rivation, and fignifies Goods ; but Blackftone, 
Juftice, in his Commentaries on the Laws of 
England (6), prefers the Derivation of it from 
the technical Latin Word Catalla^ which pri- 
marily fignifies only Beads of Hulbandry, or 
Cattle ; but in its fecondary Senfe, was applied 
to all Moveables generally. He alfo ob- 
fei'ves, that in the Grand Conftumier of Nor- 
mandy (c), a Chattel is defcribed to be a mere 
Moveable ; but, at the fame Time, is fet in 
Oppofition to a Fief or Feud, fo that it com- 
prifed not only Goods, but whatever was 
not a Feud (d). Now a Feud or Fief con- 

(nv) AmbL 605. 2 Vef. 279. (x) 3 Atk. 202. (y) Ambl. 
605. (kJ 3 Vef. Jun. Ch. Ca. 311. (a) i Inft. 1 18. b. {h) 
2 Vol. page 385. {c) Cap. 87. C^JFo). 107. a, 

fifted 



142 JExi'ositio^jr Of FAMittAft yrf>nt>^ 

fitted of two Requifites, vk. Immobility^ and 
unlimited Duration as to Time; from whence 
it follows, that whatever Species of Property 
wanted either of thofe Qualities, was not a 
Feud or Fief, ami according to us is not a 
real Eftate ; for our Law has annexed the fame 
extenfive Meaning to the Word Chattels as 
the Norman Law; has done ; fo that whatever 
Property does not fall within the Defcription 
of a Fief or real Eftate, muft neceffarily be 
either perfonal Eftate or Chattels, From the 
above Definition of the Term Chattels^ it na- 
turally occurs that their Divifion muft be two- 
fold, viz. into Chattels real, and Chattels j&er- 
/o?ial (e). The former are fuch Interefts created 
in Lands as want the unlimited Duration before 
mentioned, as Terms for Years, Eflates by 
Statute Merchant, &c. The latter confifts of 
pufe moveable Property, as Goods, Money, and 
the like ; from which Premifes we may infer, 
that a Bequeft of all the Teftatpr's Chattels 
generally, will be competent to pafs not only 
his moveable or perfonal Property, but alfb all 
fuch Interefts in Lands as he may be entitled 
to, which are le/s than Freehold (/*)• 

Things Maveabk. 

Although the civil Law, in Regard to Things 
fHo^eabte, made a DiiFer^nce between moverteia 

{e) I Inft. iig, (/) Swinb. Part 7. Sedt. 10, page 475. 

2 and 
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and mobilia (g)^ confidering the farmer Term 
to comprife fach Goods as were endued witli 
fpontajneous Motion, as Hoifes, &:c. and the 
latter, thofe Tilings only which were capable of 
Loco-motion, as Furniture, Carriages, &c. yet 
that Diftinftion does not exift with us ; 
wherefore, under a Beqtieft of all the Teftator's 
Moveables , his p^rfonal Eftate, both quick and 
dead, will pafs to the Legatee (Ji). It has been 
alfo a vexafa Quccftio amongft the Civilians, 
whether Corn Jianding at the Teftator's Death, 
ought to be confifiered as a Part of his move* 
able Propeity. By the Laws of England (f), 
however, it is clear that Corn growing at 
that Peiiod will be confidered to confti- 
tute a Part of his moveable Eftate, and capa- 
ble of Difpofition by Teftament ; as is alfo 
foc^h other Produce of the Earth which is not 
an annual natural Produftion, but occafionally 
yielded by it through the Induftry and Labour 
of Man ; excepting only thofe Cafes where the 
Ad of lowing the Cora, or other occafional 
annual Produce, is imputable to Teftatoi^, as 
Folly or wilful Imprudence (Ji). As if a Leflee 
for Years fow his Lands juft before the Ex- 
piration of the Term, againff which Period it 
was not pOrfflble that it could be ripe and pro- 
per to be cut down ; in this Inftance, as the 

{g) Ibid, page 476. {h) Ibid, page 478. (/) 2 Black. 
Comm. i*«*. (4f) Ibid, Swinb. 123, Part 3. S«a. 6. 

Ttftator, 
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Teftator, if living, would not be pennitted to 
gather his Corn, neither fliall his Legatee, who 
muft claim under liiin. 

Things Immoveable. 

By the Term Immctoeahks^ or immoveable 
Goods, Property confidered as Chattels real, will 
pafs to the Leg-atee, as Leafes, &c. and alfo the 
natural Fruits of the Earth, as Grafs growing, 
Fruit ou the Trees, and the like ; which being 
the annual and natural Produce of the Ground, 
without any further or other material Aid from 
Man's Labour, than the firft fowing and planting, 
.are denominated Part of his Chattels re«/, and w'lW 
pafs by fuch Words only as are competent to em- 
brace that Kind of Property (/). According to 
the Majority of the Writers on the civil Law, 
Debts due to the Teftator would not be con- 
fidered as included under a Bequeft of Mffce- 
ables or Immoveables (m) ; and for three .Reafons, 
firft, becaufe Debts differed from lliings move- 
able and immoveable in Subjiancey as they were 
incapable of, and admitted no Divifion. 
Secondly, becaufe Debts differed from fuch 
Goods in their Nature, as the latter admitted 
of aftual Pofleflion, of which Chofes in Aftion 
(as Debts are) were confidered as incapable ; 
and laftly, becaufe Debts differed from fuch 

(/) Swinb. Part 7.Sc6"t. lo. page 478. («) Ibid. 481* 

Goods 
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<joodi( in EffeS, inafmuch ^ the erne being 
corporeal, might be iH'efcribed iu a iliorter 
Tiane than the other, nrhich were incorpo- 
real (n). But whatever may have been the 
Omiequence of the fubtUe Diiqaifitiow of 
learaed Cmlians upon thJe^ $ubje6)^ it feems 
tliat our muaicjqpal Law ha$ induded D^bte 
^ue to the Teftator amongft his trnfceabk and 
mmmsabk Eftate, paying more R^ard to the 
Intention <£ Tedators, iwhqie Meaning i^ moft 
likely, to include under thoCe Term^ e%'4ry pof" 
fible Befcription of their perfbnal j£ibte, tb^n 
to legal Properties or EfFefts attaching to any 
Species of it, which Teftators are prefumed to 
know but little of. Moreover, the above 
Reafons afligned by the Writers on the civil 
Law for not including Bdbfcs umonigfk yn&oeablc 
and tTftTfiffo^ctMc Property ate open to Objeftioni' 
inafmuch as Debts are capaWe of being rcduc^ 
into PoflcffioiT, and may be tfie Stfbjcfts of Di- 
vifibility in like Manner as -any other Spedtfs 
of perfonal Eftate. 

ffot^/hold Sti(f, 

By the Term houjhold Stuffs every Thing 
will pa& to the Legate^, which inay be ufed 



(ff) Ibid, page 4S3. 



for 
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for the Conveniency of the Houfliold, as Tabled, 
Chairs^ Bedding, and the like (o) ; but Appa- 
rel, Books, Cattle, Viftuals, &c. which are not 
heceflary for permanent Enjoyment in the Houfe, 
or which, from their Nature, cannot be comprifed 
within the Tenn without a Violation of its ge- 
neral Import, will not be included in, or pafs 
by thofe Words- And as to the Inclufion of 
Plate under this Term, the like Obfervations 
appear applicable With Regard to it as have been 
made before in this Chapter as to its paffing 
under the Word Goods. 

Medals. 

* . . . 

With Refpea to what ihall pafs to Legatees 
under Bequefis of MedalSy befides Pieces of Me- 
tal anfwering the literal Defcription, it feenis 
that if current Ctnn are curious Pieces, and are 
ufually kept with Medals, fuch Coin will alfo 
pafs with them xmder this Defcription, inaf- 
much as Medals themfelves were once current 
Coin. And to this Effeft Lord Hardwicke 
expreffed himfelf in the Cafe of Bridgman v. 
Dove (j>). 

{p) Swinbw Part 7. Seft. !•. page 484 (/) 3 Atk. zoi, 2. 

Ite^n. 
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ttem. 

Hie Word Itemj which frequently occure in 
Teftaments, is to be conftrued as a ConjunBvce 
in the Senfe of and or alfg^ . fo as to conned 
Sentences. Therefore, li A bequeath a Legacy 
to By Item a Legacy to C, payable . out of a 
particular Fund, JJ's Legacy, as well as A\ 
will be a Charge upon the fame Property} 
Cheeferaan v. Partridge (y). 

{q) I Atk. 4j6. 
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. Of Joint Tenancjfy and Tenancy in common^ in 

y perfonal Bequejls. 



Vv HEN Legacies are given to two or more 
Perfons in undivided Shares, as 100/. to A 
4ind By or to the Children of C, the Legatees 
will take as joint Tenants {a). But when Le- 
gacies are given in divided SJiareSy as fo much 
of a Sum of Money to B and fo much to C, 
the Legatees will be confidered as Tenants in 
common. Thus a Legacy bequeathed to tAvo or 
more Perfons, Share and Share alike^ or equally 
to be divided between or amongji them^ or to and 
cmongft theroy will create a 'Tenancy in com* 
mon. — See the Cafes of {h) Owen v. Owen, 
(c) Shepherd v. Gibbons, {d) Joliffe v. Eaft^ 
(e) Campbell v. Campbell, and Trundell v. 
Eames, cited in the Cafe laft referred to. 

(fl) 2 P. Will. 347, 529. 4 Bro. C. C. 15. (h) I 
-Atk^4lJ4. (r) 2 Atk. 441. (1/). J Bro, C. C. 25. (t) 4 Bro. 
C. C. ij. 

Cafes 
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' ' Cales have occurred in which the D<t4rwt\%: 
tion that the above Worob or ExpreiBQC^ ftotihl 
create a Tentancy in cammon, Hfoiiljl . havQ 
ifeemkigly involved in it a Coiiti*adi<^iOR, a^ in 
thofe InfianeQ» vhea luch Words of 3evQ¥aii€^9 
occur, and a Beqioeft w^ to ^rwmg L^Wcm 
is inamcdtately grafted lypdu thcatn. In t^iaf« 
Ca&8^ the Court of Chancery^ in order to givt 
EiFeft to every Word in the Bequeft^ ha» QOnt 
lidered the Words creating the Survivorfhip 
amongft the Legatees^ aia ioteiided to h^ pOn* 
fined to the Death of the Teftatbr; and thiereir 
fcHre decreed that the Lj^;ate€3 ihould be coofi-* 
dered as Teiiants m common from that Periods 
with the Benefit of Surviverfhip in Cafe any of 
thefQ dikdkifbre theTeftator. To this purpd^ 
are the Ca&s of (^> Bindoa r. SuffoOs, (k) 
Stringer v. Philhps, (i) Trotter v. Wilbaim, (^) 
Sterner V, Heurtiy, (/) Roebuck v^ Dean, (m) 
Perry v- Woods, and («) Maberly xk SfcrodCt 
But une muil cAferve, tinat eonfintog thr Death 
ef the Legatee to that of titeTeftatov^ fa adopted 
for the Pufpoie only of avoiding a Comtmriet^ 
apparent upon the Teftauient, and to eSb^ltiatv 
the Intentiott of the Dev^or as far as poffiUe, 
So that this DoSrine is not to be ajqolied to gene- 
ra) Cafes ; tbf refore, if a htgocy yeett given to 

(g} I P. WiU. 9$. fbj I Kq. C. Abu ^92. pU U. fiJl 
Ch. Pre. 78. (i) 1 Vcf. 165. (I) z VeC Jun. 265. («) 



3 Vcf. Jvu.29^, (^)Ibid*4<i. 



Ay and 
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A^ and in Cafe of hh Deceafe to JB, A'$ Deith 
would not be confined to the Contingency of his 
dying in the Teftator's Lifetime, in order to 
give Effeft to the Bequeft over to B; but A 
would be confidered as taking a Life-intereft only 
in the Legacy, and jB would be entitled to it 
abfolutely upon the Event of A's Death, when* 
(5ver it took Place. — See the Cafe of (o) Douglas 

v. Chalmers. 

I - • 

The Cafe of (p) Brograve v.. Winder may feem 
to militate againftthe above Doctrine, but it will 
appear, upon Examination, to. havie been decided 
upon particular Circumftances. The Cafe was 
in Subftance as follows : A devifed certain Lands 
to B for Life, and to his Sons fucceffively in 
Tail Male, with Remainder to Truftees to fell, 
and dire^ed that the Money to arife from, the 
$ale fliould be equally divided between C, J5, and 
jE, or the Survivors or Survivor of them; upon a 
Queftion when the Interefts in the Legacies 
v^efted, B having died without Iffue, the Court 
was of Opinion, that there being no Gift prion 
to the Time appointed for Payment of the Le- 
gacies, they were therefore contingent during 
B's Life, and. that the Teftator muft have in- 
tended by the Terms of. his. Bequicft, that all 
the Legatees, if living at J5's Deceafe, or fuck 
of them as Jhoxdd he then furcivingy Ihould be 

{d) z Vcf. Jun. 50if {p) z Vcf. Jun. 634. 

intitled 
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• 

intltled to the whole Fund bequeathed. Now, it 
is obfervable in this Cafe, that there was no Ne- 
ceffity for the Court to confine the Operation of 
the Bequeft " to the Survivors Or Survivor of 
the Legatees," to the Period of the Tcftatofs 
Deathj as no fuch Contradiction or Incon- 
fiftency would enfue from a contrary Adju- 
dication, as muft unavoidably have been^the Cafe 
if adopted in the feveral Authorities before re* 
ferred to. 

We have juft obferved, that the Operation of 
a Bequeil to Surcwors grafted upon a Tenancy in 
common, will not be confined to the Period 
of the Teftator's Death, if with Propriety it 
can be extended further: in the following Cafes, 
therefore, fuch Bequeft to Survivors wa» con* 
jfidered as efficient ^i^rm^ the Minority of the 
Defoifees. or Legatees, i^afmuch as they were not 
intitled. to receive their Legacies before the Age 
of twenty-one ; (y) Hews .v. Haws, (r) Men- 
des Vp Mende$, and is) Saliibury v. Lambe. . 

Although the Words eqt^fly to be dfviijkdy and 
Share and Sfiare alike, will create a Tenancy in 
cpmmgn, yet when it appears from the Context 
of the Will, that 9. Joint Tenancy was intended, 
fucli Words will not be permitted to fever the In^ 

(f) I Vef. 13. {r) 5 Atk. 620. (j) AmbL 385. 

L 4 terefts 
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tereiU of the Legatees; (t) Armftmng 'iK £l-^ 
ridge. 

A Bequeft to two or more in joint €nd iqnal 
PFopottions^ or j(nntly and between them^ tho 
Legatees will faka as Tenants in common^ the 
Tenn joint or jointly not being confidered as 
intended to impart ajcwwi Intereji to the Lega- 
tees, but to fignify only a Gift to them all to^ 
getker. To this Purpofe are the Cafes of (u) Per-- 
kins V. Baynton, and (»r) Ettricke v. Ettricke. 



The ^urcianng ^ accrued Shares. 

When difimB Legackfi arc given to three or 
more ta Tenants in common^ with^-a Bequeft to 
iheSurcivorSj upon the Death of any of them, 
nofthin a given Period, it is fettled that upon the 
i>eath of two or more Legatees, the original 
Legacies only (and not thofe Shares which ac- 
crued to them by Survivor/bip) ihall fUrvive ; 
for fuch accrued Shares having vefted in the 
fiirviving Legatees in di^nB Portions, proper 
Words arc neceflkry to make thofe Shares fur- 
wc with the original Legaciei). See the Cafes 
of (y) Riidge V. Barker, (z) Barnes i>. Ballard, 

(/) 3 Bro. C. C. 215. (») I Bro. C. C 118. (;r) AmW- 
656. (j) Forrcft. 124. (%) 3. Atk* 79. 

cited 



<ated in Plii^ i?. Beiribn^^ (^) er P«rt6 Weftj and 

C^^ Vandergutcht v. Blake. 

This Rule, however, is much difapproved of 
by the Cpurt of Chancery, as an Adherence to 
it in general is found todifappoint the Intention 
of Teilator9, for which Ecafon Lord Hardwk&e, 
in the Cafe. of (c) Pain u Benfun, endeavoured 
to make a Difiin6tion between that and the other 
Cafes^ and decided that the Word Sh^ure wi^ 
fuiBcient to include accruing as well aa erigmal 
3harea ; but Lord Thurlow was of Opinion, (<5?) 
cr Parte Weft, that the Word Shart did not 
warrant the Deciiion in the above Cafe of Pain 
V. Benfon^ although he coincided with I/)yd 
Hardwicke in Difapprobation of the Rule. 

X)ne Exception to this general Rule has pre^ 
vailed when the Legacies are not given y^jpo^^a^^/jK 
and di/iinBlj/y but when the Fund is bequeathed 
as an aggregate one^ and made divifible amongft 
many Perfons as Legatees, with Benefit of Sur- 
vivorihip amongft them. Tlius, where a R^tte 
was bequeathed in Truft to be divided amongft -*4, 
J5, and C, at their refpeQ:ive Ages of twenty-one, 
with Survivorihip on the Death of any of them 
l)efore that Age, it was determined that an ac- 
trwd aa well aa the original Share furvived to 

(«) I Bro, C. C. 575, (*) 2 Yef-ijun. 534, {i) j Atk. 78. 
{/) 1 Bro. C. C. 575. 

the 
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the furviving Legatee ; (e) Wollidge v. Churcli' 
hiU. 



OR conjiriied A^v, and atxv or. 

It fomctimes happens that a whole Sentence in 
a Will is rendered uncertain or unintelligible 
from the Circumftance of a Teftator having 
made ufe of the Disjunftive or when the Copula- 
tive mid fhould have been inferted, etjic h ctmoerjb, 
and fcwr or. The Court of Chancery, hoiirever, 
in order to efFeftuate the Intention, and give 
Validity to the Bequeft, has correfted the mis- 
take, as appears from the Cafes of (/) Richard- 
fon r. ^ragg, (jg) Read r. Snell, (A) Wright v. 
Wright, (i) BrownfM-ord v. Edv^rds, (k) Fur- 
nival r. Crew, and (J) Framlingham v. Brand, 
(tn) Haws r. Ha>\'s, '(w) Dobbins v. Bowman, 
and (o) Maberlv «*. Strode, 



Legacies to the Separate Ufe of married JVomen. 

Mlien Legacies are given to married Women, 
and the Tcftator's Intention appears that their 

{t) 3 Bm. C. C. 465- (/) I P. Will. 434. {£) 2 Atk. 
645* (^'i ^ ^'^i^ 4««- (0 2 Vcf. 243, 249, (i) 3 Atk. 86- 
(/) IbW. 390. {m) I Vcf- 13. (») 3 Atk- 408. (•) 3 Vef. 

Juu. 45 t. ' 

Ilufbands 
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Huibands fhould have no Intereft in fuch Be- 
quefts, the Court of Chancery will convert the 
Hufbands into Truftees . of the Property for the 
Benefit of the Legatees, although no Truftees 
are appointed in the Teftaments, Lord Cowper^ 
indeed, in the Cafe of {p) Harvey v. Harvey, 
entertained a Doubt, whether a married Woman 
could take an Intereft diftinft from her Huf- 
band without the Intervention of Truftees ; but 
it feems that fuch Doubt has been fince removed 
by the Decifion of the Matter of the Rolls in 
the Cafe of (y) Bennet v.^ Davis. 

With Refpeft to Avhat Words or Expreffions 
will be confidered as fufficient to evince fuch 
Intention in Teftators, the following appear to 
have that effeft, viz. when it is declared that 
the Receipt of the JVifeJhall be a fufficient Dif^ 
charge to the Executor for Payment of the Le- 
gacy to her (r), 

Or that the Legacy ihall htfor her fole and 
feparate Ufe (s)y 

Or far her lioelihood and the like (t). 

(P) I P- Will. 125. (q) 2 p. Will. 316. (r) 3 Bfo. C. 

. 381. (/) 3 Atk. 399, {t) Lewcaf. Ch. Ca. 531. 



JFhat 
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TFhat necejarjf to vaife a Truji by Implkatmi. 

When a Perfon bequeaths Property to. another 
for Life, with a Recommendation to the Le- 
gatee to difpofe of it at his Deceafe amongft 
various ObjcRs^ fo that . the QbjeBs, the JPro- 
pertj/j^ ana the JVay it Jhouli gOy aie clear, ^ 
Truft will be created by Implication,, though 
impeife6ily declared. To this Purpofe are the 
Cafes of (w) Mafon v. Limbmy, {x) Eales t?. 
England, (y) Mafley v. Sherman, {z) Nowlan 
V. Nillegan, {a) Pierfon v. Garnet, and (6)Ma- 
lim V. Keightley. 

It is a Confequence, therefore, from what ha& 
been faid, that if the ObjeB. of the Recouunen- 
dation is tiot a/certaijzed diJUnBlt/y a Truft for fuch 
Objeft will not arife ; (c) Harland t?. Trigg. 

Neither will a Ti,*uft. be created when the 
Property is not afcertained, but the Amount 13 
made to depend upon the Will of the fii-ft Lega- 
tee ; as wh^n the Quantity of the Fund direfted 
to go over upon the Legatee's Death, is left to 
hk Jpybretm. Se^ the Cafes of (rf) Biand J^. » 

•. ■ ■ * " ■ ■ , 

(«) Cited in Vernon, *u, Vernon. Ambl. 4. fx) Ch. Pre^ 
200. (y) Ambl. 520. {z) I Bro. C. C. 489. (a) 2 Bro. 
C. C. 38, 226. f6j 2 Vcf. Jun. 333 .(f) I Bro. C. C. 142, 
(^) Finch's Ch. Pre. 20 1 J note. 

Bland, 
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Bland, (e) Attorney General v. HaU^ (/) Wynnp 
V. Hawkins, {g) Sj^ange v^ Barnard, and- 
Qi) Pu&aian «;. I'^tei^ 

Nor when an Inference can be colte&ed 
from the Will that the Dire6iion or Reoom- 
mendatton was not intended to be imperative 
upon the Legatee ; as in the Cafi^ of (i) Bull 
V. Vaidy, {kj Meggifon v. Moore. 



Miftakes and Uncertainty in the Thing decijed. 



It is necefiaiy that the SubjeS; of Bequefts bc^ 
properly defcribed and afcertained, fo that the 
Intention of Tcftators in . Regard to it may be 
^ apparent ; for if the Thing intended to be given 
be miihanied, or if the Subjefl be of Quantity 
«nd not particularised, the intended Bequeils 
^will in general be void for Uncertainty ; as in 
Cafes whe^^ a Perfon intending to bequeath to 

(#) Pitz. 314. (/) I Bfo. C, C. 179. {jr)z Brp. C. C. 
$i5. - (h)i VcC Jun/ 7. (xj I Vcf. Jun, 270. (/t) 2 Vcf. 
Jim. 630. 

-Ban 
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B an Or, bequeaths to him a H(yrfe\l); or 
meaning to give him a pecuniary Legacy, be- 
queaths to him various Articles of Apparel ; or 
if the Terms of a Bequeft be of the Teftator's 
be/i Linen to C (tw), in thefe Inftances the Le- 
gacies could not be fupported. But if a Tef- 
tator miftook only the Name of the Thing in- 
tended to be given, and had no other Thing 
to which the Terms of the Bequeft could apply, 
jn this Cafe the wrong Defcription of the Sub- 
ject of the Bequeft would not defeat the Le- 
gacy ; as if a Perfon having one Horfe only, 
called Arundelj bequeaths him to B^ by the 
Name of BucepkaluSy the Bequeft would be 
good. 

Upon a like Principle of latent Ambiguity, 
aiifing from the Circumftance of Teftator's not 
pofleffing Property anlwering the exa6t De- 
fcription of that difpofed of, a Perfon be- 
queathed i6 nmch three per Cent. Con/bis Bank 
Annuity to -B, Mrithout pofleffing any fuch 
Stock, but having Property to the Amount in 
Lo7ig Annuities^ parol Evidence would be ad- 
mitted to ihew the Miftake in the Defcription, 
and the Bequeft would be fupported ; to which 
Purpofe may be adduced the Cafes of {n) Hodg- 



</) ToucM, 432. {m) 2 P. WilL 387. (•) z Vcrn. j^^. 



fon 
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fon r. Hodgfon, {o) Day v. Trig, (p) Finch v. 
Inglis, (y) Selwood v. Mildmay, and Dobfon v. . 
Waterman, cited in a Note to the laft Cafe. 

And if a Perfon, through Miftake, mifcalculate 
the Amount of the Fund intended to be given, 
as if A bequeathed to -B, a Debt of 2001. due 
from C, when C's Debt amounted to 3001. B 
would be intitled to the whole Debt ; (r) Wil- 
liams V. Williams, and (s) Milner v. Milner. 

Courts of Equity being thus in the Habits 
of corre6ling Errors and Miftakes in Beiquefts, 
wemuft obferve, however, that fuch Miftakes, 
when relating to the Reje6tion of any Words 
contained in a Teftamcnt, will not be correfted, 
unlefs they appear to be fuch fiom a fair In- 
ference to arife from the Will — {t} Philipps v. 
Chamberlaine ; for if fuch Miftakes be purely 
prefumptwe or conjeQural, and ai-e not incon- 
fiftent with any Part of the Teftament, the 
Court cannot, upon fo flight a Foundation,, 
correft the fuppofed Errors, nor admit of parol 
Evidence, to Ihew fuch Miftakes ; as appears from 
the Cafes of (w) Hampftiire v. Peirce, and 
(t) Melliih V, Mellifh. 

{o) I p. Will. 286. {p) 3 Bro. C. C. 420. {q) 3 Vef. Jun. 
306. (r) 2 Bro. C. C. 87. (/) I Vcf. 106. Swinb. Part7. 
Cap. ^. Sect. 13. (/) 4 Vef. Jun. 57. (») 2 Vef, 216. (x) 4 
Vef. Jan. 45. 

A Beque^ 
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A BDqnefi of a Sum of Money m Long An* 
nuUkSj as of 50L \sm^ A&fiukies^ will be coa- 
(idered as a Legacy of an aMmuU Sum to that 
Amount ; (y) StaiFord r. Horton. But if the 
State of the Teftator's Property be mconfiftent 
with this ConfirudioD, that Circun^iaitce inll 
create fach a latent Ambigmty, in Regard 
to the Application of the Words of the Bequcft, 
as will let in parol Evidence to Ihew tiiat the 
Tdbtor intended only by fuch Words to be- 
queath to the Legateee a grq/iy inftead of Hn 
Mnnual Smn of that Amount ; {z) fonnereau v; 
Ptiyntz, 

If a Parfoii bequeath to another a fpecifie 
indhi^ble Thing, and afterwards, in a fubfe- 
quent Part of the Teflament, bequeath the fame 
Thing to Bf it ieems that, in Ordor to ^v^ 
fuU Effe& to the Legacy, A ajid B will be 
^onMered w Joint-Tenants or Temmis m com- 
mon of the Subjeft bequeathed^ acoording to 
tl;ie Nature q[ the Bequeft (a). 

If a Legacy be given upon Truft to pay t3io 
Intereft or Produce to B, or rt the feparate 
Vft of B, without any Limitation « to Con- 
tinuance, the abfolute Intereft in the Principal 

/yj I Bto. 482. (»J Ibid. 472, («) Swinb. Part 7, Seft. 

2^, p. y2«. • 

9 wUl 
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Will ' be > cc^nfidered ' aS ' fequilly bequeathed with 
the Prodtce^ of it ; (b) Elton t. -Shephyd, atid 
(c) Philipps V. ChaiAberlaihe. 



I) 



A Bequeft of fo much Money due upon a 

particular Securki/, ^vill pafs the Principal only 

to the* liCgatee, and' no Part of the Interejf^ 

either •from the Date of the WiU, or ¥hli Death 

ofthe Teftatw-; (eOR^bei'tst?.'Kilffin. • ''''"'[' 

■ ■ J . , , t . \ . . 

A Legacy to the Parijh Church of C, will 
be confidered ^ ^' Bequeft to the {}hurch- 
wardens <d C, to be applied' forthfe '^dbrilin^ 
and repairing the GhUreh, and -ilttt as *i Be- 
qufeft to the Parfeuy th^ former^' being k Cor- 
poration for taking Mdney oi^- ptrfomal Eft ate 
ta-the XJfe of th« Church, the latter it Cor- 
iJoration oSaly to * h6lf3' ikr^ ^ X6 fach; Ufe ; 
(e) Attorney. General* "o^ itup^n 

Ji bequteth^d iilKliij$^hdafeh6ld Goods, Cat- 
tle, Com,» H^, ^Implements bf Hilfbandry, 
and Stock, beioiiging^'to his Houfe, MelTuage, 
Fam», . and . Preittifesi Vhich he held by Lcafe 
to 'his Wife for 'lifi^; a Malt-^houfe being in- 
chidcd \ii the ^Lekfe,^^ the Stock belonging to 
it was' aidjttdgfedr ' to pafs to the Legatee ; 
(/) Blxxiklibaiak Hi. W^ntworth. 

{h) I Bro. C. C, siZf (c) 4 Vef. Jun, 5.i, (V) 2 Atk- 
H2. (0 2 PVWilL 125. (/; 3 Atk. 6i|s ^ 

M A be- 
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■ 

A bequeathed to fuch of his Servants as 
ihould be living with him at his Death one 
Year's Wages: Upon a Quefiion as to what 
Clafs of Servants fliould be comprehended 
within the Compafs of the Bequeft ; it was de- 
termined, that Stewards of Courts and fuch 
other Servants Mho were not obliged to pafs 
their whole Time in their Matter's Service, 
wete not Servants within the Meaning of the 
Bequeft ; (g) Townfliend v. Wyndham. 

Words of Diminution are never conftrued to 
give a Legacy by Implication — ^therefore, if a 
Perfon bequeath thus, out of the lOOL which 
I bequeathed to Ay I gvoe to B SOL the Le- 
gacy to JB is good, notwithftanding no Be- 
queft was made to A^ as mentioned in the 
Will; and for the Reafpn before affigued, A 
can take Nothing by Implication(A). 

If a Legacy be given by a Teftatirf to the 
Soil of one who^ is inddbled to him, end the 
Teftator adds the following Words, / Jkould or 
would leave him more if his father had paid me 
what he awes me{i), it is held, that if afterwards 
the Son happen to be his Father's Executor^ 
he will, by thefe Words, be freed from that 
Debt which his Father owed to tiie Teftator, 

(£j2Vem.s^6. (^) Godolph. 282. (i)Ibi4.a84. 

OAT 



Olf THU SATISFACriOl^ OP DEBTS 
AND PORTIONS BY LEGACIES. 



It is a general Rule, that when a Peribn in- 
debted to another bequeaths to him as gredt or 
a larger Sum of Money than the Debt amounts 
to, without taking any Notice of the Debt, the 
Legacy will be confidered as given in Payment 
or Satisfaftion of the Debt; (a) Fowlei* v. 
Fowler, (i) Brown v. Dawfon, and the other 
Cafes referred to in the Notes (c)- 

Hie Principle of this Rule is much difap* 
proved of by the Court df Chancery, as no fa- 
tisfaftory Reafon dan be afligned why a Teftator 
(when there is no Deficiency of Affets) may not 
intend a Benefit to his Creditor ultra Payment 
of the Debt, as well as to any other Legatee 
named in his Will In (d) Haynes v. Mice, 
Lord Thurlow exprefled himfdf in Relation to 



/ 1 



(a) i P. Will. 353. (^)Ch* Pre^ 240* (t) i Vrf« 124, 126. 
2 P. Will. 132. Ch. Pre. 394* 2 Vem* 177^ 258, 29S, 
{fy I Bro. C. C. i30. 
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l6^ ON THE SATISFACTION OF DEBTS 

the Rule to the following EflFea: '' That the? 

** firft Cafes upon the Subjed were thofe where 

*^ there were Chcumftances to fhew it to be 

*' the fejidtof's :2>^a?i^^ that the Moftey ft^ild 

** be applied in Payment of ti^e Debt. They 

"^ did not reft on the mere Circumftance of 

Equality. In Equity Cafes (Pile v. Pile, 

i Eq. Ca. Abr. 20*) Ttifgi e is a Cafe in which 

Evidence was admitted to prove the Tefta- 

tor's Intention to Jucreafe. ^\q Portion : aftpfr 

wards, the . Cafes toojv . a jdiffqent Turn, be; 

cauie the tieclaring it tp be a, Rule of Cqu- 

*^flrufti<|n in Wills to prefumc the Teftator's 

'^ Intention by CoiyeBurx; was ^ held, to be an. 

^* unibuml /Manner of intopretiog fuch Inftru- 

*^ ment3t the Court adopted the Rule of th? 

** common Law, and took it for granted, that 

*^ when the Debtor gave the Creditor an equal 

•* * Sum -it was intended a^ a SatisfaftioBi. This 

* ^ wa^ carried to a remarkabte Length in . Cxau- 
*' mei'V iCafe,(i/), wheie the Debt was con- 
*^ traftqd fubfoquta^t to tfwJVill;. for the Maiter 
*f of thf Rolls determined tha^ i}xc prior Legacy 

* ^ difcharged it. . But that Cafe gave the j^rfi 
*,' .Check to the po^ine: It was revei-fed upou 
*^ i\^peal, upon twoGnomuia, firft, th«t tfcere 
^ ' was no Implication of Law that the Legacy 
*^ W3.S la^. SatisfaS;ion ^/ aadj .>feeoHdiy, tliat it 

y) i Salk. 508. • 



" was 



• t 



** was impoffiblc to give Evidence of an Iti^ 
" tentibn to fetisfy Debts contra^ed fubfequent 
" to the Will. From that Time the Stream) 
^* *tttined, and* has fince gone in Reftri^ipn gf 
^' that Idea, fo much as even to av^r^tUDf 
*' the i Cafes which AFent before." Such being 
the prefent Difpofition of the Court towards \i\fi 
Rule, we may extraft the following general 
Heads on this SubjeS; fiom the feveral Cafes 
which have been decided, . viz. 

If thp Legacy be inferior to the Amount of 
the De% it ihall not be confidered as a Part 
Payment or Satisfaftion of it (e). 

And if there be a Difference between the Debt 
and Legacy in the Time (^ Payment^ or if, from 
any other Circumftance, *the Pravi/ion by Will u 
or may not he Jo benejicial to the Legatee a^ bis 
Debt or Duty^ the Legacy will not be con- 
fidered as given in Satisftidlion of the Debt ; 
{J^ Atkinfoii x\ Webb^ {g) Deveze v. Pontet, 
{K) Talbott V. Slirewfbury, (?) Nicholh *o. Jud- 
fon, '(*) AUeyn v. Alleyn, (/) Mathews v. Ma- 
thews, {m) Crompton v. Sale, (;i) Clark v. 
Sewell; (o) Haynes v. Mico, (/>) Jeacock v. 
Falkener, and (y) Richardfoia v. Elphinftone. 

<#) I. Vet ^63. Qh. Pre. 394. (/) Ch- Ptc. 236, (^).Ihid, 
^^» Note, (A) Ibid. 394. (») 2 Atk. 300. (i) 2 Vef. 37. 
{/) Ibid. 635. (»») 2 P. Wil}. 553, («) 3.Atk. 96. («) ^ 
pro. 129. (/) Ibid. 295. (f ) 2 Vef. Jun. 463. 

M3- Zf 
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If the Debt be contra^led by the Teftator 
fubfequent to the making of his Willy a Legacy 
given by it to fuch Creditor will not amount to 
a Satisfaftion of his Demand, fo that the Date 
of the Teftament is material in this Cafe, (r) 
Cranmer's Cafe, (*) Thomas v. Bennet, and (J) 
Fowler v. Fowler. 



If the Rejidue of the Teftator's : perfonal 
Eftate be bequeathed to his Creditor, fuch Be-. 
quell will be no Satisfaftion of the Debt, the 
Court inferring, from the Nature of a Kefidue 
and the Uncertainty of its Amount, that the 
Teftator could not intend fuch an ind^niteBe^ 
queft to go in Satisfaftion of a certain and qfcer* 
tained Duty., And to this Purpofe are the 
Cafes of (u) Famham «?. Philipps, (v) Barrett. 
JBeckford, and (^s) Smith v. Strong. 

The Cafe of (y) Rickman v. Morgan may 
appear, . on the firft Imprelfion, to contradift 
this laft Propofition, but, upon Examination, 
the Faft will be found otherwife. In this Cafe 
a Provifion was made by Settlement of 8000/. 
a Piece for younger Children, with a Provifo 
declaring^ fhat ail fubfequent Adoancements by 

(r) 2 Salk. 508. (i) 2 p. Will. 343. (0 3 P. WiU. 353. 
(«) 2 Atk. 215. (v) I Vef. 519. (x) 4 firo* C. C. 493* 
(jj I Bro. C. C. 63* 2 Bro. C. C. 394. 

\ the 
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the Father Jhould be deduced out of the PoPtiam, 
unlefs othenvife declared by him in Writings The 
Father afterwards bequeathed 4000/. to his Wife 
for Life, and after her Deceafe to his third Son, 
jB/ and he alio gave to B (who was in titled to 
^the Provifion made under the Settlement) the 
Kejidue of his perfonal Eftate, which amounted 
to more than the Portion of 8000/. and it was 
determined that the Bequeft ihould go in Satis* 
faction of JB's Portion under the Settlement. 

It k obfervable in this Cafe^ that the Father had 
tied himfelf up to certain Terms, in Relation to 
the Difpofition of his Property amongft his Chil- 
dren, fubfequent to the Date of his M?irriage 
Settlement ; which were, that all future Pi'ovi- 
fions he fhould make for any of them fhould be 
diedu£led out of their Portion^ provided by the 
Settlement, without a written DtclaratUm made 
by him to the contrary. Tlie Father having be- 
queathed to his Son B the Rejidue of his per- 
fgnal £{late> without making any Declaration in 
writing that it fhould not go in Sa^isfadion of 
his Portion, the Court could not avoid decree- 
ing, upon the Face of the Teflator's own Deed 
of Settlement, that fuch refiduaiy Bequeft 
fhould go in Satisfa6lion of B's Portion under 
that Inftrument. — And in doing fo the Cpurt 
did not infringe upon any Rale eftabliflied upon, 
thp Subje6l by prior Cafes. 

M 4 The 
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• ' 4 * * 

<, 

^^ fe-me Principle which induced -the. Court 
to.inake fuch a Rule as hefore meutioned, in 
Regard to refiduary Bequ?fts, has alfo iuiduoed 
it to determine, that if there be a running Ac- 
count between theTeftatof .and the Legatee, and 
upon .wijuding . up of the Account the Teftator'^ 
Eftate . appeaj' to be indebted to the . Legatee, 
the Legacy fliall not be confideyed .to go in 
SatisfaQriop. of fuch cqfuai Debt ; (2) Jlawliiiia ^c. 
Powell , . .... , 

If the I-^egacy. be given diver/b Intuitu, as 
upon Condition to do. a particular Tjiing, in 
this Cafe the. Legacy will wt be confidered in 
Satisfaction of the Debt , o\ving from him to the 
Legatee, See tlie Cafes of (a) Matthews v^ 
Matthews, and (6) Eaftwood *o. Vinke. 

And it feems that where there is an e^vprejfs, 
DireQion contained in the Teftament for Pay- 
ment of Debts and Legacie^^ the Court ^ will 
infer, from fuch Circumftance, that the Tef- 
tator intended both the Debt and Legacy to be 
paid- Lord King appears to have relied con- 
fiderably upon fuch Direction in reverfing the 
Decree of the Matter of the Rolls, in (c) Chaneey's 
Cafe; ^nd.ift (rf) Richsgrdfon *v.,Qxtd^, Lord 

(x) I Pi Will. 297. (a) % Vef. 635. (h) 2 P. Will. 614. 
(f) I P. Will. 408. (^sAirk. 65. 

Hard- 
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Hasdwicike alluded to the Cafe lafll mentioned, 
ami, laid cstofiderabk Wfeight uponfiikh Direc- 
tion in the Cafe then before hiin. : . 

« 

k > ■ 

• ■ ■ 4 ' •■ 

In Ricfaardfon v, Greefe, laft referred to. 
Lord Hardwicke, in delivering his Opinion, 
faid, that Legacies bequeathed to^ Servants had 
never been held to go in ,6atisfaftion of Debts 
due to them. 



SatisfaSlion of Portions by Legacies. 



It is\ a general Rule, that where a Parent is 
under an Obligation, by *Settlement, to pay 
Childrens Portions, and aftcnvards makes 
R-ovifion for the Children by Teftament, fuch 
fubfequent Provifion fliall be confidered in Satis- 
faction or Performance of the Obligation by 
the Settlement ; (e) Copely v. Copely, (J) Moul- 
fon V. Moulfon, (g) Ackworth v. Ackworth, 
(A) Somerfet v. Somerfet, (i) Finch v. Finch, 
(k) Hinchliffe v. Hinchliffe, (/) and Sparkes v.. 
Gator. 

(0 1 P. Will. 147. (/) I Bro. C. C. 82. (i) Ibid. 307, 
Note, (h) Ibid. 309, Note. (/) 4 Bro. C C. 38. (i) 3 
Vef. Jun. 5 16. (/) Ibid. 530. 

We 
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We have feen that in Queftions upon Satis-* 
fa;fiion of Debts by Legacies, if the Legacy 
bequeathed to the Debtor was le£s than the 
Debt, or differed from it in the minutefl Par- 
ticular, the Legacy would not go in Satisfaction 
of the Debt. But we muft obferve, that the 
Bule is not fo flri6); in Cafes upon Portions, the 
Inclination of the Court being againft the 
laifing of double Portions. Therefore if the 
Legacy be of lefs Amount than the Portion, 
or be payable at a different TimCy yet fuch Le- 
gacy will be adjudged to go in Satisfaftion of 
the Portion pro tanto ; (a») JeiTon w. Jeffon, 
(w) Thomas v. Kepniih, f oj Bruen "v. Bruen^ 
(/;) Warren v. Warren^ and (y) Sparkes v. Caton 

If^ ho^vever, the Legacy be contingent, and 
the Portion ^bfolute; or if they be non ejufiem 
Generis ; or if the Legacy be given with a F/ew^ 
fajbme other Purpofe, the Legacy will not, m 
any of thofe Cafes, go in Satisfaftion of the 
Portion. See the Cafes of (r) Bellafis v. Uthwatt,, 
and (s) Hanbury v. Hanbuiy. 

^/«/2 Vern» 155. («) Ibid. 349. (0) Ibid. 439. (p) 1 Bra» 
C. C. 305. ig) 3 VcC. Jan. 530. (r) i Atk. 416. (j) 2. Bra. 
C. C. 352, 529. 
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Relea/e of Debts by Legacies. 

It feems, that in all Cafes, in Order to make 
tiie Gift of a Legacy an effeftual Releafe of a 
Debt due from the Legatee, the Intention of the 
Teftator to do fo muft be Jirong and manifeft; 
fo that if it be probable only that the Tieftator 
did not intend to infill upon his Demand ; or 
if it appear that the Teftator had not fuch Debt 
in his Recolle£iion at the Time of making his 
Will, the Gift 6f the Legacy will, in neither 
Cafe, amount to a^Releafe of the Demand. To 
this Purpofe is the Cafe of (t) Wilmot v. Wood- 
houfe. But in Cafes where the Intention is 
clear, the Bequeft will operate as a Releafe of 
Extinguifhment of the Debt See the Cafe 
of (w) Sibthorp v. Moxom. 

(0 4 Bro. C. C. 227. (h)i \*X, 49. 
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Legacies given out of the perfondl )SJlate. 



I perjonai JLjtate. 



It is a general Rule of ConfirufUon, that when 
?i Legacy is bequeathed to A to be paid, or 
pifyabk at, or when he lh?,ll attain the Age 
of 21, or at any other Period, the l.egacy will 
l?e cpnfidered to veft in Inter ejl in A imme^ 
mediately^ as a Debitum in preejenti, Jolvendum in. 
futuro («), the Time being annexed to the 
Payment only, .5ind not to the Legacy itfelf. 
And if A fliould happen to die before the Time 
of Payment, his Affignee, or perfonal Reprefenta- 
tive, will be intitled to receive the Legacy. 

There is a Cafe, indeed^ which, at firft Sight, 
feems to oppugn this Rule ; but the Cafe is, 

{a) Swinb. 30. 31. Pre. Ch. 317. 1 Vef. 217. 2 P. WilL 
610. 2 Atk. 184. 3 Atk. 113. Ibid. 426. 3 Bro. C. Ca. 
47a ... 

in 



•f« Faa, twt'ih-Exceptioh to % b^n^i^epidied 
«p6n the ^vticukir peAiting of the' Wilt; '> Hiie 
Cafe was to^ tliis E«fea <*). v.'...'' 



.< » 



A bequeathed the Refidue of her EllEatq to 
her two Grand-fons and Grand-daughter. equally ; 
the Shares of her Grand-fons, with the Intereft 
or Accumulations thereof after a Deduftion 
for their Maintenance and Education, to ho. 
paid to them at 21;^ and the Shaie, of her 
Orand-daughter, %^ith the Intereft or Accumu- 
lation thereof, to be paid to her at 21, or Day 
of Marriage ; and dire6ied her Executors to pay 
for the Maintenance and Prefeiment .of her 
Grand-fons, out of the Produce of their Shares 
of her rejiduury Ejlate, fuch Sums of Money 
as they, , her Ea:ecutors, Jhould think proper, and 
appointed them Guardians of her Grand- 
children ; and flie . directed, that if her Grand- 
daughter died under 21, and unmarried, her 
Share of t)ie Refidne, with the Intereft and Ac- 
t,umulatiphs /thereof, flibukt be divided between 
the Teftatrix's two Gria-nd-fons ; and in Cafe of 
either of their Deaths, then the Whole to be 
pakl to the Survivor.; as alfo the original Share 
of either of fuch Grand-fons 'happening to die 
under 21; and that if both of them ihould 

(i) Maclcell v. Winter, 3 Vef. Jun. Ch. Ca. 236, and 536. 



die 
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die under 21^ and if her Grand-daughter iltould 
■ alio die under 2 1 , and unmarried, then the whole 
Refidue, with the Accumulations^ waa to be paid 
to J. B. Both Grand-fons having died under 
21, the Reprefentative of the^ Survivor filed his 
Bill, praying to be declared intitled to two-third 
Parts of the Refidue on the Event of the Grand- 
daughter's attaining Qly or marrying; the former 
of which afterwards happened. But the Mailer 
of the Rolls determined, with Reference to the 
aforefaid Rule, that the Reprefentative of the 
furviving Grand-fon was intitled to Relief, as 
the Grandfons, in his Opinion, took*oe/ied In-- 
tere/is. Tlie Chancellor however, on Appeal, 
reverfed the Decree, holding that from the 
penning of the Will, and the obvious Inten- 
tion of the Teftatrix, the two Grand-fons took 
no veiled Interefls in th^ Relidue or Accumu- 
lations, and decreed their Shares to the Grand- 
daughter by Virtue of a Crofs-remainder implied. 

It feems obvious^ upon reading this Cafe, that, 
confidering the whole Context of the Will, 
and the Mannier of the Bequell to the Grand- 
fons and Grand-daughter, nothing was in- 
tended to be given to them but Maintenance be- 
fore the Period of Majority^ or the Grand- 
daughter's Marriage. That IMaintenance (as is 
worthy of Notice) is left to the Difcretion of 
the Executors, and payable but of the Produce 

of 
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of the Befidue, the Surplus of which Pf oduce, 
with the Refidue, is given over and difpofed 
of upon the Events, and in Manner before 
mentioned. The Accumulationsj as well as the 
Refidue, being alfo given oyer upon the Non- 
arrival of the Grand-lbns at 21, and the 
Grand-daughter's Death under ,that Age or 
unmarried, are ftrong Circumftances to fliew 
the Teftatrix's Intention that Nothing was to 
veft in the Legatees before the Time x)f Pay- 
menty inaihuich as the Produce of die Fund 
was not even given to them which accrued iu 
the intermediate Time, but yfdisjirnply charged 
with Maintenance. 

It is alfi> a Rule of Confiru&ion, that when 
the Time appmntedfor Pmfment of a Legacy 
is annexed to the "oery Subjiance ^f the Gift^ 
the Legacy will not veft in fuch Cafes before 
the Legatee arrive at that Age (c). The fol- 
vlowing £^preffions have been adjudged to unite 
the Time of Payment effentially with the Be- 
queft, viz. I bequeath to A lOOL at or j^ or 
prwidedhezXtaiiaQl. 

But we m\Ji& not underftand that thefe Words 
aie indifpeniably neceffary in all Cafes to fuf* 

(f) 2 Salk. 415. Pre. Ch. 3 17. 3 P. WilK io. 2 Atk. 41^ 
t Atk. loi. xYer. 264. iBro.Cli. Ca* 123. 

V. 

p^n^ 
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pend tHc'vefting of jbegacies Until > the Time 
limited, ibr their Payhient; for in sll Cafes 
where it can be coiteded that the DireBian 
for Payment is blended with the very Gift of the 
Legacy^ the Legacy will not veft. before the Pi^ 
riod for Payment of it arrive'; as iii tlie follow- 
ing Inftance^i < ; i 

/ • ; , • . : 

A bequeathed 90OL {0 a Trufiee in this Man- 
ner (rf) : *^ after the Death or. Marriage of^ J? 
*' ia Tnaft, that C fliould divide? the Principal 
■^\ equally ainongft the Teftator's three Daugh^ 
*^ ter3 at their refpeftive Ages of 21, or Mar- 
^ nage. - ^ > 

Lands were deVifed to Truilees. to fell, with 
a Direftion: f ^ that the Mpney arifing by the 
'^ Sale ^ fliould wbe equally dUlribUted ^amongft 
^^ thQ three Sons and Daughter. <^f. the Teftet-^ 
^^ tor's Jate Niece .(e)." i - v.' 

• ' ' ' • i 

. A beq^eaithed.ifae Dividends^ ©f. Stock to JB, 
until he attaiinat .the Ageuof .^, ai ZifhickTinie 
flie dire6led her Executors, to transfer- the Prin- 
cipal to him ( jT )• 

_ (^2<; Scott a^ Bargeman, a P* Will. 69.' ';(0 Brograve <y 
Winder, 2 Vef. Jun. Ch. Ca. 634, (/ ) Batsford v. KebbelL 

In 



' tKE fe^CfiCVTORi ASStNt; 177 

In ail thefe Cafes it was determined that th© 
Legacies did not veil m iMereJi previous to the 
Arrival of the Time of Pfeiyment, that Peridd 
being cdrifidcfed as of the vety Effence of the 
Gift- To the iame Purpofe are the Cafes of 
(g-) Billingfley v. Wills, and (A) Liege v. Thick- 
neis« 

« 

There is a Cafe, however, of very great Au-? 
thority (being determined on Appeal to the 
Lords) which feems difficult to be reconciled 
with the Principle of the above Cafes. The 
Cafe alluded to was in Subftance as fol** 
lows(i): 

The Teftator gave to Truftees, who were alfd 
appointed Executors, the Refi^ue of his perfonal 
Eftate^ in Tmft, to fell, difpofe, and improve, to 
the beft Advantage, until -^ jB ihoukl attain the 
Age of 24 ; and from his Age of 21, to pay to 
him, out of fuch Refidue, an Annuity of lOL 
until 24, and from thenceforth^ for him, the 
faid A J5, his Executors, Adminiftrators, and 
Afligns. Lord King detiermined that the Legacy 
vefted ih A R before the Age of 24, which 
Decree was confirmed in Pailiament* 

t . .. 

(i) 3 Atk. 219. {hj 7 Bro. P. C 22J. (/) I^vc *». 
J-'Eftrange. 3 Bro. r«;L Ca. 337. 

N Whea 
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When we csonfider tUe Mfttuior in whii?h ^e 
Bequeft of th^ lUiidue i» nwte to. ^ JJ, tljf 
Decifion in I^Ymr of it Y^tng fe: hiw hor 
fore the Age of 34, oaimeft but appear to cl%& 
ih: Principle with the othe? Cafes <ktermm(^ 
on the Subjed^ inafumch aa there does mot 
feem to have been any Bequeft made to ^, M 
of the Refidue, di/iinB from the Dire8ion gwen 
for its Bfiymnt. Tk^fe ilppear$ fowe R^a^n 
to. infer, from tho . Arguia^&ts: ma^ i^fe of b^^ 
the Counfel for the Refpoudeat^, liiatthe Comt 
muft have confidered the Catfe ia this P^iAt oif 
View, vi^, . that the Qift .of , the B^fid^e , to th9 

Truftees, coupled with the Tnift declare^ ^ ^ it 
for A B 2X 24, was equivalait to an imme- 
diate Gift to him of th^ Fwi4^ ai^ the liihe 
of Payment only poftponed to the Period W^ 
mentioned. In the Cafe of (k) Monkhoi^ t?* 
Home, Lord Loughboromgh exjweffed hi^ In- 
ability to account for the Principle (^ this De^ 
terminationi and thoiight )t probable i&at it 
wa3 referable to the Subjeft-mwtter oi the Beqfueft 

' A Diftindion however muft be made, even' 
when the Gift of the Legacy, and the Time 
of Payment are diftinft, between Cafes where 



W I Bro. C. C. 300. 



the 
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thig Period fiso^ for Pajment is certmnj as 
when the Legatee fhail aitmn £1 ; and thofe 
Cafes vheii fuch Period is c&^pkd with a Cm-- 
ihigmcy, as upon the Marrmge^ tMng holy 
Onkrsy &c. of the L^j^atee (J). \n die latter 
Cafes the Legacy will not veft before the con-* 
tiBgent Event take Place (m) ; and to this Pur* 
pofe are the Cafes of {n) Atkins v. Hiccocks^ 
and (o) Elton ^^ Eltoa. The Diftinftion is 
founded upon this Sea£>n — hi the ibrmer Cafes 
it is inferred, that by poftponing Payment of 
the Legacy until the Arrival of the L^atee to 
the Age dP 21, the Tefiator did io in Confide- 
ration only of the Legatee's lTnfitne& to ma- 
nage his Afiairs prior to that Period. But in 
the latter/ the Occafion upon which the Legacy 
is dire&ed to be paid, is preiiimed to have been 
the MotiWy and therefore of the EGfence of 
the Bequeil. 

«Ia Cafes, however^ where there is no Gift of 
the Legacy prior to the Time appointed for 
Payment of it, fo as. to veft the Legacy in 
intereft before that Period, yet if the Tef- 
tator has given the intermediate Intere^ to 
the Legatee, or directed it to be applied 
for his Benefit, this Circumftance will have the 

• 

(/) Swinb. Part 4, Seft. 17* page 267. {m) 6od. Orp. Leg. 
45 «. fnj I Atic. 500. («) 3 Atk. 504. 

N 2 EfFea 
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Effe6l to veft fiich- Legacy ; and for this Reafonv 
that . inaixnuch as no Intereji could accrue to 
the Legatee previous to the Payment of hia* 
Legacy, unleis the Principal were due pre/cntlt/y 
the Teflator's Intention Ihall be prcfumed, there- 
fore, to give fuch Principal at all Events to the 
Legatee, audio allow him intermediate Intereft 
as a Recompenoe for forbearance of Payment* 
To this.Effeaisthe Cafe of O; Hoath v. Hoath, 
and the.fcveral other. Cafes referred to in the 
Notes* : . 

But \^e i muft be « careful to diftinguifh be- 
tween Cafes where Intereji is gvoen upon Le- 
gacies , and Provifions are made for Support of 
the Legatees in fome. other Manner previous 
to the Payment of their Legacies; as when « 
Sum of Monejf is fet apart for the Purpofe, or 
the Produce of another Fund is direfted to be 
fo applied ; for it is obvious, that the Principle 
which applies in Favour of the vefting of Le- 
gacies, when the intermediate Intereft is given^ 
does not extend to. Cafes of the latter Defcrip- 
tiou ; therefore, it has been decided, that fuch 
Provifions wiU not have the EfFe6i of. creating 
vefted Interefts in legacies before tlie Times 

{j>) 2 Bro. C. C. 3. I Vera. 462. 2 Ventr. 342. Pre, Ch,. 
317. 1 Atk. 512. 3 Atk. 645. 2 Vcf. 263. : 2 Bro^C. C. 
305. ^- - . 

2 ap-. 
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appointed for Payment of them ; (q) Atkins t?.- 
Hiccocks, and - (r) Pukford v. Huhteiv 



, / 



It is ia. Rule ih the C^nftru&iqni of contmgeot 
e^eca^^o^y: \Fe^iie/^i /ofrBeHbi^tty, ^that the In- 
terefts of the Jirji • ^ji^Jubftquefif /Takers Veft 
una In/ianti; therefore, if the fubfequent Le- 
gatee die. before -th^ t(S<$itipg$nay.vH9'Pp^$> 
his Reprefentative will h^ entitled, i^a ^Ue I^ 
gaoy fo'foon as the Eyeht ihall t^tke; place y^^iS 
a Bequell were made> ii^ F^oiir af jB, op' th0 
Contingency!. of ^'s Death, wii^o^^vjeaplng a 
Child or Children ; in this Cafo/ although B 
ihould ^haj^n^ to die k| the Lifetime of A^ 
yet JS's Reprefeat^itive would, be intitled to 
receive;fhe i.egacy upon:tJie happening of (h^ 
Contingency, on the Ground of it being a vefted 
Intereft in JB previous tefhis Deceafc;, In Sup- 
port .of this Propofition may be adduced thp 
Cafi5s.rof (^) Pinfeurjr v. Elkin, a^ptd (0 Barnes 
*v. Allen. 



■\ 






Biit wheri^the Event Upon which a Legacy 
IS beqiieathidr. over,? is tendered fo obfcure by 
the Teftatbl'iilManner of Expreffion,- as to ren- 
der that Event purely conjeSuraty as in Cafes 

(f) I' Atk. yoo. if) 3 Bro. C. Ql 416. '(/) i %P. WiH. 563. 

ifj I Bfo. C C. jSi. > • 

■ » 

N 3 wher^ 
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* 

where the Legaey }$ given to £ on tihe Death 
of Jf before he might hm>e riceioei it, and the 
like, the Legacy ^11 be confidered as an im- 
mediate veiled Intereit in A. To this Pui^iofe 
are the Cafes of (ii) Hutchin f * Mannin^n, 
<Uh1 Qa>) Stapletou v. Pateitr 

MoreoT^ when I^e^ades are given at fitttire 
Periods, which muft arrive in the Nature ^f Re-^ 
iMinder», iM in the Cafe of a Bequeft; to A 
|br liib of lOOl. itnd ifter hh Death then to 
B, the Intereft of the fii*ft and fybfequent 
Taker will aUb Vdl: togetlier; 4tid atthoi^h 
J) die in A's lifetime^ yet JB^ft Keprefen-» 
tative will be intitled to the L^aCy; as 2p^ 
pears from the Ca(*es of (x) Exel v. Wallace, 
(y) Weldon v. Fdl^ (^) Danft^ ». ffetwes^ 
(a) Monkhoufe r: Holfne, (*) Benycm t?, Maxi«< 
difon, (c) Attorney General v. Crifpin^ (^ Seur* 
field V. Howes, and (e) Taylor v* JMmgfei^* 

And it feems, that notwithftanding the 
Afnmmt and Prc^tiai^ of the Shai'ai of the 
Legatees, or Takers fubCeiquent to the Death of 
the Perfon taking a Life-Intereft ia the legacy, 

(u) I Vcf. Jun. C. C* 366. (w) ^ 8ro. G, C. 49a (x) z 
Vef. n8,^ Xy) 2 Atk. 123. (») AaiA. zy€. la) i Bro. C 
C. 298. {h) 2 Bro. C. C. 75. (€) I Bro. C. C 3^6, (/O 3 
Brp* C. C. 90 {e) J Vcf. Jun. C. C, 119. 
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te nitge£): to an Alteration* from a Power q£ 
AppOititment vfi^ in him or any other P^^ 
fob, ♦fiich Pdwer iivjll not l^e permitted to pre* 
vent the Legacy tfomy^wg in the X^egat^es os 
fubf^ixeitA T^^^ers, ^ fu}y()ofiog. a Legacy $o 
he given amongft the Chfidren of JB equaUy 
after tlie Death of A^ but fubje6l to his A^ 
potiltmenty in thi^^ Cafe; fucb Poi^er will not 
fi^i^)aid^the intmediftte vefiing of the L^s^ 
amohg^ the Chiidren of B ki equal ^ares, 
althiKigh iiieh Shares will be liable to be divefted 
atid ittodified as to the Amount of each Child's 
Propoition u^on the :£xercife of the Power by 

d; and to thi» £ffe^ m the C^fe of |(/) Malim 

V.^fiaarfaier..; - 
'\ « . • • ' 

r Cdlesniay ticclur, boweyer, as £dc6q>tions to 
the Rule before nienti4Hied) in Regard to the 
Intdrefts of \ the firft and fubfequent Legatees 
vefting.tfw Injiantij upon the particular pen* 
ning of Bequefls and the fpecial Circumftances 
which attend them* - 

(g)Tkus^i^ bequeathed fevjeral Legacies in Truft 
for hia Children; -B, 6V and D for their Lives, 
payaHe to B at 21, to C at 8J, or Mwiage, 
and, to D upon the Death of F\ and A^ 

(/) 3 VcC Jun. Ch. Ca, 150, {£) Spencer v» Bullock, % 
Vef. Jun. C* C 687. ' 

N 4 ^ moreover. 
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moreover, gave 4n Trail for them, and Wur 
Daughter E; the %vhole of his refiduary Eflrater. 
the Shares of B C arid D being dire6ted to he 
paid to them at the fame Time as their Le- 
gacies therein before bequeathed ; and then h6 
direfted, that his Daughter JB's Share ihould 
be invefted in his Executors Names during hep 
Life f&v hei' feparate Ufe, and the Princ^lfar 
her Child or Children at her Deceafe equally ; 
provided ' that if any of his Children died be^ 
fore their Legacies or Shares ' in the Eeiidue 
became payaWe, without Iffue^ the Shares of 
them fo dying fliould go^trf the • Survivors. And 
he further provided, thS if^ amy qf^his Children 
died before his or their Shares became payable; 
leaving any Child or Children who Jhould happen 
to Juroive their Parent j ftich -Child or Children 
ihould be intitled to the Parent's Share ie^^tfy; 
if moi c than one ; but if one only, then to fuch 
Child. 






Ey th3 Daughter, had three Children living 
at the Date of the Will who furvived her, viz. 
Gy Hy and / ; at the Teftator's Death file had 
three others, and three more afteiivards. The 
Queftion was, at what Period the Legacy or 
Bequeft to the Children of E vefted, three of 
the latter fix having died in her Lifetime. 
And the Mailer of the Rolls was of Opinion, 
that upon the fpecial Circumftances of. the 

Cafe, 
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€aie, .the Legacy did not veil in E's Cbildren 
preoiou/ly to her Death; and he particularly 
obferved, that fuch Opinion was chiefly founded 
upon the Circnniftam»*t# jE's -having three 
Children living at the Date of the Will ; for 
if the Legacies had veiled in them, and thejr 
had happened to die before the Teftator, th&i 
the Legacies roould hwoc lapfedj and become a 
Part of his per/bnal Eftate undifpojed of; there- 
fore it was declared, that the Aaminiflrator oi 
ihe thfee Children rvhb died in their Mother's 
LifetimCy "^z^ intitled to no Share in the Re- 
fidue. To the like Purpofe, and upon a iimilte 
Principle, the Cafe gf (A) Bennett «?. Seymour^ 
was determined. 

When Legacies are charged upon a mbea 
Ftmdy confining botli of real and perlbnal 
Eftate, if. the Legatee die Ae/bre the Time of 
Payment, t'he Legacy will fink into the. Land 
in all Cafes where it would be held to fink, 
into the 'L^d if ' the .Fund' conjijied of real 
EJiate only: * and will be confidered as Veftedr 
wth Re^a)-d. to the j)erfo7idl EJiate^m all Cafes 
wherein it Voijtd'be acKudged fo if the.' VxmA. 
confifted of perfohal Eftate aton^. And to this 
Effeft are the Cafes of XO l^rowfet?. Abingdon, 



{}>) Ambl. 521. (/) I Atk. 4^2. 



Sherman 
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{k) Sherman v, Collms;, and (/) lemlngs^ v^ 



\ ) 
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.J^^acfcs cJmr^ei upon, and payat^k put of 
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We have mentioned before, . that- Courts, of 
Equity, in their Conilruftion upon Jthe* vdHi^g 
of perfonal Bequefts, . mad^ ^ Difference when 
the. Words payable or pai^ were and were /j;io| 
inferted in the Manner of giving thenx ; dete^^ 
mining in the firft Cafe in Favoiir of an iniv 
mediate yejiingy and in the latter againft it; 
but we muft notice, that thefe Courts have 
adopted the above Diftin6lion as a Inere /w|^/w 
Jlule^ in Compliance witli the Praiftice of the 
ecclefiaftical Courts, which have a cpncuiTent 
Jurifdidion with them in thefe Matters, and 
not from any Convi6i;ion of the Rationality of 
the JRule ; they have, on the cQhtrary, gene- 
rail/ expreffed a.Difapprobatioii of the Diftinc^ 
tion in thofe Cafes wherein thev have been 
obliged to decide confidently with it JxoAV' 

* 4 

(k) 3 Atk. 318. (/) « P. WiU. 276. 



evcr^ 
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ever, Legacies chained upon real Eftatf^ npfe 
being within the ecclefiB-ftical JiirifdifiioTi, 
Caurts of "Equity have noi foutid themfelve« 
obliged, for OHifortnily^ Sake, to adopt th^ 
fame Rule of Coi&ftnidticm iu deciding uptiti 
thofc Cafes; they have, therefore, required the 
whole Cowdition ixpon which the Legacies were 
given tfii be foaipKed 'tdth, viz. the Attain^ 
ment of th* Devifee or Legatee to the Age of 
fil, and; the like, admitting of no Exoeptiorl 
when %Lcfa lo^cles are given payable at 21, 
ora^£l, at with or rkitho'Ut Intereji. In Stip* 
portdf this Propofitioti may be addiK^ed the 
CafttoF (;«) HUnrii&n ©. Naylor («), Fearce ri 
Jxmian, and the fevet-aj otW Cafes r^ferrtd 
to in the Notes, 



Although (Uch be the general Rute, Courta) 
of Equity Mve allowed and eftabliihed Excep- 
tions to ^t ii:i paiticuUr Inftances ; a^ when the 
Condition jannexed to the legacy has Re^eft 
to the Circurnfifmce^ of the JE^iatt, and not to 
the Perjbn of the Legatee ; they contidering 

that a Ben^jfit was at all Events intended for the 

• • • " • 

(w) 3 B?o.C.C. ta8. WsVef^Juti-C.C. 155* iVern.^zt. 
Pxe. Ch. 140. 2 P. Will. 6qo« 612. i Atk. 48ft/ 5iel> 5$2. i 
I Qro. C. C, 106. Note. 

s 

Legatee, 
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Ziegatee, and that the Time of Payment waa 
alone poftponed with a View to the Conve- 
niency of the Eftate. Thus, if Lands' were 
devi&d tO'^ for Life, with Remainder to JB, 
charged with a Legacy to C upon the Death 
of A ; in this and fimilar' Cafes, although .C 
die in A's Lifetime, yet Cs . Reprafentativc 
would be intitled to. the Legat^ £ms it. becicme 
a vefted Intereft in Cupon theTellatorV Death, 
the Time of Payment only haidngibeen.poftr 
poned for the Benefit of A. ToItWs Furpofc 
are the Cafes of (n) King .-v'.- \IQth:ers,;. (o) 
Htttchins «?. Foy, (/>):': Gowper. t. !Scbtt, ^q) 
Modgfon V. Rawfon, (r)'.Lo;wtKer ».) Coiidbii, 
(^) Shermaii v. Gollini5^,{t):TunftaUbv;: Bmchei^ 
(u) Embrey v. Martin, (v) Manning ^ Hert 
bert, (zij) Eamfes v. Hancock, (.r) Godwin v* 
Munday, (y) Dawfon v. Killet, Pawfey v. 
Edgar, Thompfon v, DowJ aiid Morgan *a. 
Gardner, cited in the Notes to the' Cafe of God- 
win V. Munday ; Jeal v. Ticken'er, Clarke v. 
Rois, and Kemp v. Davey, cited in the Note!^ 
to the Cafe of Dawfon -a?. Killet. 



f»J Forreft, 117. (o) Com. Rep. 716. fpj 3 P. Will. 119. 
(f) 1 Vef. 44. (r) 2 Atk. 127. (j) 3 Atk. 319. (/) Ambl. 
167. («) Ibid. 230. ^«v) Ibid. 575. fyw) i Atk.^ $07. {^) l 
Bto. C C, 1 19.. (yj Ibdd, ^23. . . , » 
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, In detennining Cafes r according to this Dif- 
tiaftion;the Court of Chancery appears to have 
laid a '"particular Strefs when the Charge of 
the Legacies upon .the Land was not purely 
equitable but legale and would have intitled the 
jReprefentatives of the Legatee who died before 
the Time of Payment, tp recover the Money iit 
a Court of Law. Thus in the above Cafe of 
Sherman v. Collins, a Right was given to 
the Legatees, upon Non-payment of their Le- 
gacies at the Time appointed, to enter und Iwld 
until Payment ihould be made of Principal and 
Iritereji^ which was particularly attended to by 
the Chancellor, A like^ Right of Entry was 
provided in the Cafes of Eames *o. Han- 
cock, and Manning v. Herbert ; and in Tunftall 
r, Brachen, ITodgfon v. Rawfon, and lUn- 
brey v. Martin, the Charges operating by Way 
of Condition or conditional Limitation^ of which 
the Heir or Devifee might take Advantage at 
Lazv : the Court held that the Interefis which 
the deceafed Legatees took in their Legacies, 
were veiled and tranfniiffible to their Repre- 
sentatives. 

Such appears to be the prefent Law of the 
Court of Chanceiy lelative to the veiling of 
Legacies charged upon Lands previous to the 
Period appointed for their Payment. There 
aj'Cj neverthelefs, Cafes which feem incapable- 

of 



V 



J9d ON VMttNO Ji,EGA€iE«, AND 

of RecoticHiatio& ^h that Iaw ; at (m) HUil 
«?, Teriy, (i) Attorney Geneial v. MlHner^ and' 
the Ifeveril Gafes referred to by Lord Thurliiw 
in ( c ) Godwin v. Munday* 
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Affent of Executors* 



With RefpeS; to the Neceflity of the Exe- 
cutors Affent to the Legatee's enjoying the Fruit» 
of his Legacy, fuch Affent is neceffary to Be- 
quefts of perfonal Chattels only (d) ; and Jnthofe 
Cafes the Legatee cannot lawfully appropriate 
any Part of the Teftator's Affets in Satisfaftion 
of his Legacy without it ; for the legal Intereft 
in the whole of the Teftator's perfonal Eftate Is 
vefted in the Executor by Operation of Law {e\ 
who is in the Nature of a Truftee in Rela- 
tion to fuch perfons as may have any Claim 
iipon it, and fo compleat a Title lias the Exe- 
cutor to fuch perfonal Property, that if a Le- 
gatee intermeddle with it without his Leave, 
fuch Executor may maintain an Aftion of 
Trefpafs or Trover againft him. 

(«) 1 Atk. 50f. {h) 3 Atk. 112. (f) I Bro. C. C. 194, 
(i) Co. Lite. 111. a« I Brown C. 152. {e) z Atk. $98. Swiab. 
Part 4,pag^ 235. Dyer> 254. Keilw. 12S. 2 Atk. 76. 

5 This> 






c Iflkifii Bii<|ix}fite of lAie Ea^ectifeor'^ Meiit bdag 
aidopted .iHirely for his Beniefit/iind SaA^piard^ 
and faehig ftUb aaalogotts to, a Ten9»t'a ^^ 
tcNrnment to the Grants of a Ret)erfiom 4 
fmall Matter will be conftmed into an Afr 
fent (/) ; as Expreffioas to the following EiFe6l : 
^ Godiand ytm Joy of your Bei^iieft ;" or, ^ I 
int^ndyM to have your legacy according 
to the Devife ;'" alfo /pevmitttng the Devifee 
of a Term to tec<ave the Jtehts.&r a Ttiae only,; 
or applying the Bent» f<>r his Maintenance 
during Minority, Mdiea they are diraSed to be 
fa applied by the Will, will have thk £i]^ (g\ 

* * 

An Executor may a(fe>t' b^ora Probate (h) ; 
and in Cafes where there aoe two or mom 
Executxsn^ the Ailent of any one or more of 
them is fiifficient (t) ; but. Exeeutors;:: canniA 
aflent canditUfnatty (except tho Condition 
be precedent to the AfiTeiit) m>v Jul^eB - to Re^ 
vocation^ for in either of thofe Ca£» the AiTent 
will be confidered as good and ahfolute (k). 
It leems alfo^ - that aft Admiuiftrator, durante 
minore Mtate of ah Infant, cannot aflent to a 
Legacy fo as to prejudice himj being appointed 
folely for the Infant's Benefit (/). And as fuch 

{f) Toucb. 456. Went. OfF. Ex. a24. (g) Leon, rap. 
{h) Dyer, 367. (i) Went. Off. Ex. 223. {k) Leon, 129, 130, 
^ Co. 28, b. Swinb. Part 1. pag*; 25. (Ij 5 Co. 29, b. 

Ad- 
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Adminiflration is to continue during the Infa^t*» 
Minority, by the Aft of the 38th, Geo. III. a 
87, Se6l;. 6 and 7, it may be inferred, that the 
Infant cannot legally give his- Aifent before his 
Arrival at Maturity. . ^ 



. J 



Where a Legacy is limited bver/tb fevcral by 
Way of Remainder, i or ; executory j Devife, the 
Executor's Affent to the firft Taker will be 
confid^ed as an Aifent to all the fuhfequent 
Takers or Legatees (jri). And in gqneral, when 
a partial Intereft is given to the Executors^ as 
for Life, with Limitations over, if the Execu- 
tors enter generally ^ they fliall be confidered as 
eniering qu& Executc^s ; and fuch Entry will 
not amount to an implied Affent to the Be- 
queft (»). But the flighteft Ad of theirs, indi* 
eating a different Intention, will convert thein 
Entry into that of Devifees, and confe- 
quently operate as an Affent in Favour of alt 
the fuhfequent Devifees (o). 

\^) Br©. Abr. Tit. Dcv. 235, Seft. ij* 8 Co, 94. («) 10 
Co. 47, b. 3 P. Will. 12. Plowd. 520. Cro. Eliz. 225 r 
347* 34*' W Lev. 25. 
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LEGACIES CHARGED UPON THE 

REAL ESTATE. 



rlEIRS have been always looked Upon with 
Favour by Courts of Juftice which have efta- 
blifhed a general Rule of Conftruftion to their 
Advantage, viz. * ' that plain Words are re- 
quired to difinherit an Heir (ia) ;" fuch there- 
fore being the general Rule, Words equally 
plain, or indicative of a violent Prefumption of 
Intention, are neceflary to create legal Charges 
upon his Eftate. General introdudiory Words, 
however, will have that EfFed in Favour of 
'Credit(yrs (b) ; but whether the fame, or fimilar 
Words of Prefumption, will have the like EfFed 
in Favour of Legatees, feems to be a Qiieftion 
not altogether divefted of Doubt. 

In (c) Tompkins v. Tompkins, it was deter- 
mined that the Words, after Debts and Lega- 

{a) z Will. t88. {b) rVcrn. 411. 2. Vera. 708. Pre.Ch. 
264, 430. Forreft, no. 3 P. Will. 91. 2 Vef. 271, 314. 
3 Brown, Ch.Ca. 347. 3 Vef. Jun. Ch.Ca. 545,738. ^r^ Pre. 
Ch. 397. 

O c\es 
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cies paid, joined with the Manner of bequeath- 
ing the Legacies, and the real Eftate, were fuf- 
ficient to charge the fonner on the latter Fund, 

I 

In (d) Troft v. Vcrlian, . the Words were Im- 
primis ; I will and deoife that all my Debts, Le- 
gacies, and Funerals, Jhall be paid and fatisfied 
in the Jirji Place^ ahcl then the Teftator dif- 
pofed of his real and perfonal Eftate. The 
JJecifion wa^ the &me in Favour of the Change. 

In (e) Aicock t?. Sparhawk, the Teftator in 
Ihe begipning of his Will, devifled his Lands 
to his Heir in fee iimple^ and then bequeathed 
ftveral pecuniary I^qgax^ies, and appointed his 
Heir Executor, mth a DireBion to fee his Will 
perforvned^ and it was adjudged, that fuch De- 
vife tod Diredion to his Heir amounted to a 
fufficient Inference of the Teftator's • Intention 
to charge the Lands in his Hands with Pay- 
ment of tlie Legacies^ See alfo the Cafe of 
00 Lypet «;. Carter. 

* 

In {g) Davis "a. Gardener, the introduftory 
Wbrdswwe, '^li^te^myimrdhf^/iate, IdiiJ)ofe 
of the fiime to follows :~AS;er my Debts tfwrf 

fd} Vre.i3h. :i^yo. 2 Vern. 768. S. C. (f) 1 Vtm. aaS. 
(/) I Vef. 499, {^ .z 2. Will. 1 87. 

Legades^ 
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Zegoci^paidj I give^ &c." And the TdCator, 
after bequeathmg ibroe Legacies, difpofed of 
his refiduaiy peribnal Eftate thus:-—** Aft^T\ 
«// any Legacies p$id, I give the re/tdtie of my 
per/Mai EJiate to my Son." And it was de-' 
termined, upon Infei'ence of the Teftator's In- 
tention coIle6ied from the Circumftance of hip 
bequeathing 9, fuppofed Refidue, which it 
tiarned out, that he had not, that the Legacies 
were not by the introduftory Expreffions made 
€ffe6lual Charges upon the Lands. 

There is a late Determination which goes the 
Length of requiring a ftronger Inference of 
Intention to charge the real Eftate with Le-* 
gacies than with Debts. Tlie Cafe is (h) Kight- 
ley t7. Kightley : the introduAory Wwds were, 
** Firft i Avill, and dire^ that all my legal 
Debts, Legacies^ and funeral Expences, fliali 
be fully paid and difcharged, and then the 
Teftator bequeathed Legacies, and devifed his . 
real Eftate; and it was decreed at the Rolls, 
that the Legacies were no Charges upon the 
real Eftate." The Principle which produced 
the Decree feems to have been this— that the 
Difcharge of Debts is a moral Obligation^ and 
binding upon the Confcience of the Teftator, 

{h) 2 Vcf. Jan. Ch. Ca. 328. 

r 

O 2 for 
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fo^. which Reafon Courts of Equity will lay hold 
6f the flighteft Inferences of an Intention to. 
pay them, and effisftuate it; but on the con-', 
traiy, . that Legj^cies being purely ^voluntary, . 
the Reafon whith induced the Court to relax 
its Rules in Favour of Creditors, does not: 
apply to Legatees; wherefore, exprefe WordSj^ 
or a mamfeft Intention, muft appear to create; 
a Charge on Lands for the Benefit .of th^. 
latter. . / . 

There feems to be great Weight in the Dif- 
tin^i on taken by the Mafter of the Rolls in the 
laft Cafe; l»it we muft obferve, that the Per- 
fons who made their Decrees in the prior Cafes, 
never mention or hint at any fuch DiiFerence 
as exifting between Debts and Legacies. It ap- 
pears, on the contrar}^ from thofe Adjudica- 
tions, that the Intention of Teftators was the 
only Tiling inquired after, and that very flight 
Grounds of Inference have been confidered as 
fufficient to charge real Property Avith the 
Payment of Legacies., In a fubfequent Cafe, 
of (i) Williams v. Chitty, Lord Loughboi-ough 
C. adverted to the Principle laid down by the 
Matter of the Rolls in the above Cafe, and 
faid in Reference to Charges on real Eftate, 

that he did not know how to ftate the 

(0 3 Vef. Jun. Ch. Ca. 5 5 1 , 

Dif- 
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DiiFerence" between Debts and Legacies. Upon 
the Whole, therefore, I think we may con- 
clude, that, although it might not be unrea- 
fonable that a Diftinftion fliould exift between 
Debts and Legacies in Regard to the Degree 
pf Inference neceffary to effed; Charges upon 
Lands, yet that the Majority of the Cafes 
have at prefent fixed tlie Law. againfl the Pre- 
yalency of any fuch. 

• I 

In Cafes where the real Eftate is effedually 
^charged with the Payment of Legacies, the 
Rule is, that the perfonal Eftate is to be con- 
fidered as the firft and natural Fund, out of 
which they are to be paid ; and thal^ the real 
Eftate is not to be reforted to, but in Aid 
only of that Fund. The Court of Chancery 
has in feveial of the Cafes below referred 
to, laid great Weight upon the Circumftance 
of the Devifee of the Land, being alfo Legatee 
of the perfonal Eftate. In Support of thefe 
Propoiitions may be adduced the Cafes of 
(A) Gower v. Mead, (/) Dolman v. Smith, 
(jn) Haflewood v. Pope, (n) l^idgman v. Dove, 
(o) Lord Inchiquin v. O'Brien, (p) Samwell u 
Wake, and (j^) Ancafter v. Mayer. . 

. (k) Pre, Ch. 2. (/) Ibid. 456. («) 3 P. Will. 324 
[n) 3 Atk. zoi. (fl) Ajnijl. 33. {p) i Bro. Ch. Ca. 144. 

(f) Ibid. 454. 

3 Teftator^s 
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T«flato*'s have,' indeed^ the Power of de- 
priving the real Eftate of this Equity or Pri- 
vilege, by ihewing their Intentioti that it 
fhould be primarily liable to the Payment of 
legacies. This Intention, however, muft ap- 
pear either by e^vprefi Declarationj or from i 
plain and ntceffhry Implication ; as Afrhete the 
perfonal Fuiid is given in the Shape of a Jpeciftc 
Legacy ; (r) Heath v. Heath, and (^) Walker v. 
Jackfon, 

Or when the Land is dite6ied to be fold 6ui 
afid duty and the Refidue of the Money after 
Payhient of Debts and Legacies to be added 
to the perfonal Eftate; as in (t) Webb v. 
Jones. 

But it leehis that the Gafes have gohe ftirther 
in exempting thfe perfonal Fund, than in Iil- 
ftances pufdy, where it was given away l^eci- 
fically, and applied the Exemption io Cafes 
where the p6rfonal Eftate was bequeathed as 
general Rejtdues. To this Purpofe arfe the 
Cafes of (n) Adams *t). Meyrick, {xv) fiamfield 
^. ' Wyndh^tti', (jr) Wainwright •??. Bendiowes, 
(j/) Bicknel v.' Page, Anderton yo. Ciook, sLnd 

: (r) 2 P. Will. 366. (4 2 Atk'. 624. {;t) 1 Srb. Ch. Ca. 
6<)> («) Eq. Ca; Ab. iyi. ('U}) Pre, C^. Vol. {x) 2 Vern« 
7 1 8. Pre. Ch. 45 1 . S. C {y) 2 Atk. 79, 

., - A ^ Ky^ 



Kynaftpii ». Kynftilon, dted iu Aucafter v. 
Mayer (a). 

Th0 He^^fon^ upon ndiiqh the De^pees jja th^ 
lifl: Cafes were founded, fee^i* tQ be neither 
clear nor intelligible-— when the perfonal Eftate 
is bequeathed ^/pecjficalfi/, ^n Jnteiitipw tQ 
exempt it ift Favour <^ tl^ paxticul^r Legatee 
may be reafonably inferred ; but the Inte|^tion 
of exempting fuch Eftate coUefted from the 
fiwplj9 Fa^ of difpofipg of it generally/ as a 
Befidue, appears to he an unfound and weak 
Mode of CQnftruQ;ion ; of this Opinion was 
Lord Hardwicke in the Cafe of {b) Wailker v. 
Jackfon ; and ajfo Lord Thurlow in thjtt of 
Ancafii^r v. Mayer. Upon the Whole, it feeniis, 
that the Principle of the Cafes determined in 
Tavoiu of the refiduary L,egatpes,» i* coi^fidered 
as ujQfovnded a»,d erroneous, and which vo^M 
not be adhered to in future Adjudications- 
Lprd Keeper Henjey appe^xs to ^ave broken 
in upon in it the Cafe of (c) Stephenfon v. 
Heathcx)te, .which wa3 to this £ffe:ft: The 
Teftator gave all his real Eftate to R jand 
his Wife fgr eyer, with a Charge thereon for 
Payment of Debts ; aiid after difpol^ng of other 
Property, he gave a filver Tobacco-box to his 

{a) I Bro. Ch. Ca. 456, 457. (^) 2 Atk. 624. C<) Ci;e4 
by Lord Tharlow in Ancafter v. Mayer» i Bro *Ch. Ca. 466. 

O 4 Uncle, 
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Uncle, * and all the Rejidue he gave to his Wife 
for ever, whom he appointed fole Ej^ecutrix. 
His Lordfhip decreed, that the perfonal Eftate 
was not exempt from Payment of the Debts 
in the firji Injiance; and that the Glaufe of 
giving the fdver Tobacco-box, and then the 
Refidue to his Wife, was not fufficient to fliew 
his Intention to give the Rejidtte free from 
Debts. 

One effential requifite to create a Charge 
upon real Property by Will is, that the Exe- 
cution of the Inftrument be attefted by three 
Witneffes, purfuant to the Dire6lions of the 
Statute of Frauds and Perjuries {d). If aTef- 
tator however, create a general Charge of Le- 
gacies upon his Lands by a Will properly executed 
and attefted, and afterwards by a Codicil not 
duly executed and attefted to afFe6l real Eftate, 
bequeath additional Legacies — upon a Defi- 
ciency of perfonal Affets, the Legacies by the 
Codicil Avill be confidered as Charges upon the 
real Eftate equally with thofe given by the 
Will. To this Purpofe are the Cafes of 
(e) Mafters v. Mailers, (/ ) Inchiquin v.- 
French, and Hannis v. Packer (g)^' 

(d) 29 Car. a. c, 3. (0 i P- Will. 423. (/J Ambl. 33, 41. 
(^) Ibid. 5564 . 



- * . ' 
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The Principle upon which thefe Cafes were 
determined, feems to have been founded in 
Analogy to thofe of Debts (k) ; which, if gene- 
rally charged upon Lands, will include as well 
thofe Debts contrafted qfter, as thofe incurred 
preoioti/ly to the Date and Execution of the 
Will; 

If the Charge by Will of Legacies upon 
Lands be not general, but confined to particular 
Bequeils, although additional Legacies to charge 
the Land cannot in this Cafe be given by a Co- 
dicil not duly attefted to alFeft real Interefts, 
yet the Legacies given by the Will may be fiilh- 
diluted, altered, or revoked, by fuch a Codicil ; 
as appears from the Cafes of (i) Brudenel sk, 
Eoughton, and the (k) Attorney General v. 
Ward. 

(h) 2 Vtr. Jan. Ch. Ca, 236/ (/) 2 Atk. 268. <i) 3 Vrf* 
Jan. Ch.Ca.327. I 
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ON THE LIMITATION of CHATTELS. 



\/V ITH Regard to esecutori/ Begums of per" 
fonal Eft ate it appears to have been the early 
Doftrine of the Court of Chancery, that a Be- 
qiieft for Life of Chattel-Interejis was to be con- 
fidered fo abfolute a Difpofition, as to invalidate 
any further Limitation over of them after the firft 
egatees Death fe/J. The Intention of Teftar 
tors, however, being found to be generally de.- 
feated by fuch a Conftruftion, the old Rule of 
th^ Court was relaxed ; and the firft Change of 
the Law in favour of fuch Limitations over, was 
upon Diftindion taken between . the Circum- 
ftance when the Thing itfelfy and when the ITfe 
only was given for Life ; the Court determining 
in the latter Cafe, that the Limitation over was 
good, and in the former that it was invalid (b). 
In Procefs of Time, as perfonal Eftate increafed 
in Amount and Eftimation, and the Liberality 



{a) I Roll. Abr. 610. Bro. Abr, 235, f. 13. {b) Plow. 5^1 
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of Coliftru6lion was extended, it became no 
longer neceffary to refort to this fine fpun Dif- 
tinftion to give Efte6l to executory Bequefts of 
Chattels. And it is at prefent peifeftly fettled 
that whether the JBequeft for Life be of^ the Thing 
it/elfy or of the Ufe pui^ly, a Limitation over 
Upon the Death of the Legatee will be fupport- 
ed, and that Chattels may be limited in ftriS 
Settlement by Tejiament or otherwife, fo as to 
anfwer all the Purpofes of an Intail. Care and 
Skill are indeed necelTary for the Purpofe ; for 
if the Bequeft be limited in fuch Words as would 
create an exprefs EJiate Tail in real Eftate if ap-* 
plied to it, fuch Words will veft the abfolute In- 
lereft of Chattels in the firft Legatee. 

Thus, if perfonal Eftate be given by Telia* 
ment to Ay and the Heir^ of his Body (c). At 
fuch Words would create an exprefs Eftate Tail 
in Freehold Lands, if applied to them, fo ia 
perfonal EJiate^ if applied to it fuch Words will 
have the fame EfFeft to ve/i the Interejiy as fuch 
Property cannot be intailed (/. -e.) the firft taker 
will have the abfolute Intei-eft, and the Remain- 
der or Limitation to the Heirs of his Body will 

(0 1 P- WiU. »9o. 2 P. Will. 369. I Vcf. 135, 1.5V 
^ Vef. 646. 6 Bro. Pari. Ca. ^55, 395. 5 Bro. Pari. Ca. 435* 
Term Rep* 596. 1 Bro. C.C. J70. z Bro. C. C 127. z 
Vcf. Jun. C.C» 536. 



be 



•-•<■'"•• A' 



4 



t 

204 ON THE LIMITATION OF CHAT-IIEIS* 

be rf none EfFeift, as alfo will be any other 
limitation over expeftant upon a failure of fuch 



^And it makes no Difference in Regard to the 
Application of the Rule of Conftruftion, whe- 
ther the Intereji or Projit& only be given to the 
ffrft Taker, and the PrincipulXx>\ht Heirs, as ap- 
' peais from the Cafes of {e) Bntterfield v. Butter- 
field, and (/ ) Robinfon v. Fitzherbert- 

* 

Suppofe a Legacy to be given in this Manner 
m. ^' to JB, and if he die without IJJiie, Remain- 
der to C, fuch a Legacy or Devife would be con* 
fidered as abfolute in JB, and the Limitation over 
void ; and for this Reafon ; — jB, the Legatee or 
Devifee, being intitled to Life-Intereft only, and 
C not intitled to any Thing upon B^^ Death, 
but expe<5lant upon a general Fcdlure of B's 
IJfue] if -B was not confidered as takingybr iiim- 
felf and IJfue the Intereft intermediate between 
his Death and when C could take would be un- 
difpofed of; wheiefore, as the Words are large 
enough for the Purpofe, the Court implies an 
Intention in the Teftator to tranfmit the 
Legacy or Devife to jB's IfTue ; but as Chattels 
cannot be intailed, the abfolute Intereft in them 



(#}iVcf. 133. 154. (/) zBro. Ch. Ca. 127. 
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Hiuft ex Neceffitate veft in JS. In fuppbrt of this 
Propofition may be adduced the Cafes refeiTed 
to in the Notes (g*). 

But in thofe Cafes, when after the Life-In- 
tereft of the fii'ft Taker, the Legacy is given er- 
prefsly to his Iffiie^ and in Default of thetn, 
then to other Perfons, or >vhen the Bequeft is 
made to A for Life, and after his Deceafe td 
his firji and other Sonsfacceffvody^ and their $^ 
fpeStive IJjueSy with a Limitation over in faxlurt 
of fuck Ifjues^ as in fuch Inftancesthere is no 
Neceffity for reforting to the Rule of Inference 
or Implication lall mentioned ; the Court will 
give EfFeA to thq feveral Limitations over (h)^ 
Upon this Reafoning {viz) that it mull be de- 
cided at the Death of A, the firft Taker, Lega- 
tee, or Devifee, whether he will have any Ifluc 
or not ; and if he leave any, then fuch So«s 
or Iffue will be intitled to the Legacy abfolutely ; 
but if the alternative of the Contingency hap- 
pen, then the other Limitations depending 
upon it will take Place according to Priority, fo 
that none of them tend to a Perpetuity, for how- 

(g} I Vef. 9. 2 Vef. 170. 2 Atk. 308. 3 Atk. 449. 
AiilbU jgS. 478. 1 Bro. Ch. Ca. 187. i Vef. Jun. C. C. 
386. fhj I P. WilL 98. 2 P. Will. 686. Forrell. 27, 245, 
3 Atk. ^87. 1 Bro. Ch. Ca. 293. 2 Bro. C. C. 553. 



ever 



306 OK tHZ tlMITATlON dt CliATT£X.S« 

ever numerous the contingent limitations may 
be of Peribnal Eftatc, yet if none of them take 
Place, the ultimate Limitation fliall do fo (i). 
Lord Talbot, indeed, in the Cafe of (k) Clare 
V. Clare, fecmed to Queftion the latter Divifion 
of this Pro^ofition (viz.) of the liniitation over, 
toking Flaoe in DefisiAilt of Iffue, when the Dc- 
vife or Bequeft was exprcds to the Iffue upon 
the Ground of fach Limitation being too remote 
^ter a gtmral failure of IJJue ; but this Opi- 
nion appears to have been clearly over-ruled by 
the feveral Cafes lad referred to, and upon found 
Principle, for it is obvious that there can be no 
Danger of a Perpetuity in thofe Cafes as was 
apprehended by his Lord£fiip, inafinuch as tiie 
Limitation muft (as has been before obferved) 
take Place at all Events within the Compafs of a 
Life in Being, or a few Months afterAvards, the 
Limitation over in Default of Iffue, bdng a 
Limitation to take Effeft, or not, upon a Con- 
tingency with a double AfpeQ. 

If the fii'ft Legatee or Devifee for Life (when 
the fubfequent Limitation' is made to his Iffue) 
has a Child born anfwering the Defcription at 
any Period during his Life, the abfolute Intereft 
in the Devife or Bequeft will immediately veft ia 



OJ 3 Vcf. Jun. C. C. 613. {k) Forrcft. ai. 
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fuch Child fo as to Defeat all comlingent Limi- 
tations over; unle^ the vdling b fui|)euded by 
«xprefi Provifion for a fiiither Period of 2 1 Years, 
which may be legally dooG. To this Purpofe 
are the Cafes of (/) TrafFord v. Trafford, (fiz) 
Yaii^an v. Burflem, (n) Foley *c. Barnell, and 
the Duke of Bridgwater 'O. Egerton((^). 

The Court of Chancery has with a View to 
effe6iuate the Intention of Teftators in all Cafe* 
where Words of Limitation have been impro- 
perly applied to perfonal Bequeib, endeavoured 
to lay hdid of ^ly Expreflions in the Will, in 
order to ccmvert fuch Words into Words of Pur- 
chafe. As in Inftanoes when the Bequeft was 
made to the Heirs of the Body of the Legatee, 
their Executors^ Adminifiratoi^s^ and AJfigns^ or 
equally to be divided among-ft them, and the 
like. In thefe Cafes, the Coairt has inferred an 
Intention from the Words grafted upon the Li- 
mitation to the Heirs of the Legatees liody, 
that the Teftators could not intend that the 
Heirs &ould inkerii qua Hdrs in infinitumj but 
diftributivdy as Parcfta/ers, and therefore it has 
nan-owed the general Import of the prior Words, 
and effecS^iated the Limitations over, dependiag 
upon B. failure of Heirs <if the Body of tiie Legar 

(/)3Atk. 547. («) 3Bro.C. C. 101. (») 1 fito. C. 6^ 
^74- W 2 Vef. 121. in note toi Bro.C. C. 280. 

tee. 
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tee. To this Purpofe are the Cafes of Donne tf. 
Merrefield, cited in {p) Sabbarton v. Sabbarton, 
(g) Jacobs v. Amyatt, and the feveral other Cafes 
referred to in the Notes. 

For the fame Reafon, when from the Nature of 
the Limitation to the Heirs of the Bodi/j the Words 
if applied toFreehold Lands, would give an Eftate 
Tail only to fome of the Desoj/ees, and EJiates hy 
purchafe to the Heirs of the Bodies of the reji of 
tfiem^ the Court has ' laid hold of this Circuni- 
ftance^in perfohal Bequefts, to infer from it that 
the Teftator intended to make all the Legatees 
Pur chafers. Tlius, if the Bequeft were to the 
following. Effe6l, {mz.^ to A for Life, and after 
^'s t)€ath,, to tlie Heirs of A's' Body, arid to 
the Heirs of the Body of B and C, and on failure 
of fuck Heirs with^ a . Remainder or Liinitation 
over. Inafmuch as the H^rs of the Body oi B 
and C in the. Cafe fuppofed, can only take as 
PurchaferSyUn^tx^iit Defcription, foi: Want of 
a previous Intereft^in their Parents; a limilar 
Conftruftion will be made upon the Limitation 
to the Heirs of the Body of A^ ib that upon 
the Event of the Death of A, *JS, and' (7, with- 
out leaving Heirs oftlieir Bodies, the Limita- 
tions over will take Pl9.ce. Upop this Principle, 

{p) Forreft. 56. {q) 4 Bfo. C. C. 542. 2 Atk. 89. 2 Vef. 
652. I VeC Jun. C4 C. 143. 
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the Cafe of (y) Wither^ <?* Algood, was deCer- 
niiiied. 

The Court of Chanceiy haS given fiffe^ to 
Limitations Over of perfonal Property, after a 
general Failure of IJJue of Ay when, from the 
penning of the Will, an Inference arofe thdt the 
Teftatot intended to confine A's dying without 
Ijffue to a particular Period not too i^mote ; is 
in thofe Inftances where a perjonal Benefit ap- 
peared to have been intended to the Legatee 
oter. If, therefore, a Legacy be given to A^ 
Bj and C, and if any of them die without IJfue^ 
his or her Share to go over to the Sufvvoor^ 
or Survivor, the Limitation over would be fup^ 
ported, and to this Effeft are the Cafes of (r) 
Hughes V. Sayer, and {s) Nicholls v. Skinner. 

Upon the like Reafon of prefumcd Intention^ 
if a Legacy was direfted to be paid to A^ with- 
in a given and legal Period, if B died without 
Iffiie, fuch Legacy would be conlidcrcd as valid^ 
inafmuch as the Event of B dying without Iffue 
would be confined within the Time fixed for 
Payment of the Legacy; (/) Nichols v. Hooper, 
and {u) Chamberlain a Jacob/ 

(f) Cited in the Cafe of Bagilptw nt. £lpeiicer> i VeT. i;o* 
(r) 1 P. Will. J34. (s) Vtt. €i 528. (/) t P. WUl, 19S* 
and commented npon in z Atk. 313. (»}) AmbL 72* 



tkt 
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. Th? Word? I^cmng or ham have be^n alfo cortr. 
lidered as fufficient to reftrain the general Xm- 
port of the Word Iffiie to thofe living at the 
Death ^ tlwjirji T^iker^ fo .its to. give Effe^ to 
the Bequefts over, Mfon the. Event of there being 
1^0 iuch lifue in E^^iiknce fit tbatPeripd; there- 
fore, \f A be<jueath ^t^ t-?|g;a<py to B \ypon the 
t)egith of (7^ . without /eavi/2^» Hfue^ iUclj a Be- 
queft will ,.be fi^pportad^ d^ appears from the 
C^fes of (f) AtkjnfoB j;. . Hutchinfojji, (y) Sab- 
l^erton^'^t?, Sab^rfc(^n, (^) Shej?p3^rd «?. I^ffmg^ 
h^^. , And Jn Order tQ give Effeft to tiie Dif- 
pQfitipnjB, of Teftatprs, . tb.e Cpurt has even con- 
fldered-. thofe: .Words as of different Import' in 
thie fe^i^p jWill, wJien applied to real and per/mat 
Eftate*, Jn. the fprjofier Cftfe, giving tQ the 
\Vorjd Iffue its mod e?;l;enlive SigTiificatign, fo as 
to .create or? Eftatc in T^U in t:h^. Devifee ; but 
in tiip latter Cafe^ reftr^inipg the Term to the 
Inclufion »-of fuch Ifliie pi^ Vr as th^ fii-ft Legatee 
Ihould ka'oeM kis Death. .. And to , this Purpofe 
jarethe Cafes of (<z) Forth. "r^^^CIiapm^n^ (^b) and 
Sheffield V- hoxd Orrery* , . . 

*- .»v.- • X.I. ,1.1 >y ..y \\ .... 



Alfo when « dyhig wjiihoift JJ^ejs pr^e^e^ by 
Words of a narrower Import, appUcable' to a 



.1 



/xj % f . Will. z^2. 4j>,Rorreft. fZ^S* C^J AtabU 12^5. 

t- tlefcript 



O^ THE tiMITATlON O^ CHAtttLS. 211 

defcript Clafs of Defcendants, which tnuft take 
within a certain Period, as in Bequefts to A for 
Life, and afterwards to his Children^ or Sons, 
payable at 21, or Marriagfe} dnd in Default of 
fuch Iffice with a Limitation over ; in fuch Cafes, 
the Generality of the latter Words has been go- 
verned and contfotied Hby the former ; the Court 
confideringtheExpreffionin Default oifuch Iffue 
tomean not a total Failure of the Iffue of A, but 
a Failure only oi fuch CkHdren or Sons befoi^e 
defciibed; (c) Maddox i?. Stai.nesr 

The natural Import of the Wovd, IJiie has 
been alfo retrained in Gaffes where the Bequeft 
to them was coupled with a Pmvcr ^, Appoint^, 
ment (d). Thus A devifed a T^rm for Years to 
B for Life, and after. his Deceafe to ftich of ^'d 
Iffue as B fliould byWill appoiiTt; but if B 
died xvithout Iffue, then^he devifed the T^rm to' 
C; B died without leaving Iffae; a?id: it:waa 
determined, that the Lijnaitation oyer to C waff 
good) and it feems upon this GrQtmd, viz-. 
that the Power of Appointment given, to, JB. 
amongfl his Iffue, ihew^d tht Teftator> Ibtem- 
tion in ufingthe Termi^^ to, m^afi nothing 
elfe but CM^ew. . - '. •' . 

is) 2 P. Will. 421* (^ target a>. GaUnt, t P* Will 43** 
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The Do6lrinfe of Eleftion appJSars to be found- 
ed upon this Principle, that a Perfon ihall not be 
permitted to claim under any Inftrument, whether 
it be a Will or Deed, without giving full EfFe6l to 
it in every Refpeft, fo far as fuch Perfon is con- 
cerned therein. Therefore, if a Teftator under- 
take to difpofe of an Eftate belonging to JB, and 
devifes to B other Lands, or bequeaths to him a 
confiderable Legacy by the fame Will, B will not 
be permitted to keep his own Eftate, and enjoy 
at the fame Time the Fruits of the Devife ox 
Bequeft made in his Favour, but muft eleft whe- 
ther he will part with his own Eftate, and ac- 
cept the Provifions in the Will, or continue in 
Poffeffion of the forrtier, and reje6l the latter. 
See the Cafes of {a) Boys «?. Mordaunt, (b) 
Houghton v. Boughton, (c) Streatfield v. Streat- 
field, (d) Unett v. Wilkes, (c) Macnamara v. 

(tf) z Vcm. s8i. (*) a Vcf, «• {fj Forrcft. i:f6. (JJ 
Ambl. 430. (r] I Bro. C. C. 48 1» 

Jones, 
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Jones, (/) Trank *o. Standifh, (g) Pitt v. Jack- 
fon, (A) Lewis v. King, (i) Wardell v. Wardell, 
(k) Finch ». Finchf (0 Whiftler v. Webfter, 
and (m) Wilfon v. Mount. 

And if a Teftator devife Lands, or Intcrefts ili 
Lands to B, which are jnconfiftent with the In- 
terefts or Eftate which JS had previoufly therein ; 
as if J? were Tenant in Tail of a Rent Charge 
iffuing out of certain Lands, and the Teftator 
deyifed the fame Premifes to Bin ftrift Settlement, 
Juhjed: to Charges which are incompatible with Ws^ 
Erijoyment of the Rent-charge, B muft ele6t. To 
this Puipoie isr the Cafe of («) Blake v. Bun- 
Iniry. 

But in all Cafes of Eleaion, the Teftator's 
Intention to difpofe of that which is not his own, 
lb as to put the Devifee or Legatee to an Elec- 
tion, muft be co\\e&.t A from the Will ; as in the 
Ca^s of {p) Ne^vma^ v. Newipan, {p) Hoare 
V. Barnes^ and the ftveral other Cafes before re- 
ferred ^to, as no Evidence dehors the Will, will 
|)e admitted to prove tfiat the Teftator confidered 
Aimfelf poffeifed of the Thing devifed or be- 

(/) I Bro. C. C. 5 88, Note, {g) i Bro. C. C 5 1 . {h) ttid. 600. 
(0 jBro.C. C- 116. (i^4Bra. C C. 38,50. {t) t Vcf. 
Jua. 3^7* (m) S Vcf. J. 191. («) i Vef, Jan. 514. 4 Br©, 
g. C. S. C\ zu (a) 1 Bro. C C 186* {p) \ Bro. C.C* 3«6. 

P 3 queathed. 



fil4 ov i:^^CTioy. 

quea^hed, iq order tq al^lige the Beyi^f pr Le^ 
^tee to ma|kQ an Eleftion, See %^o p^fe pf 
(y) Straiton v. ^eft. 

The Teftator's Intention that the Perfon ihould 
deft ra^if^ be ^o cle§x, fop if it be ^Qti^fifly 
the D^svifep Of Legatfsa will i?i<^|; l)e pu^ tp his 
Eleftiop ;-T-(r) Pf^vigh;V%P'^> W ft^fi4 V* Crcd^ 

A Wijfe will bfj pQ5%Jefe4 as ^Jem^A^. fpr thfi^ 
Pu^ppfe of m^kiijg ^n ^lg6i#pfi; b^t tii#, Cpurt^ 
qf ChaflCfpy ff?y i^ its ^ifcf-eticgi . r^fe it tp^ 
a ]\f€jfte^*, tx> eifiquire >Yhet]fiqr itwpul^beftf Is^ex: 
Benefit or not to take under the Will, and g^vfj; 
up her other Rights ; {ii) Wilfon *v. Lord Town- 
fhead, ^ • 

A r€ji4u(^ Legatef ^^nupt oWigP ai^y L^^tf q:^ 
toe\e^, ij»der.tl?e Will, an4 f<>P^ thg fpllowiivg^' 
Rea^J^q, mv b^q^ufe h^c hasj n^ Tijle tq |6c^v^> 
aijy Pi^rt of his Teftjjtpr's Efte^te uij^jt^t. all ReUts./ 
ar\4 L^^qcips d^'t paid. Spa the. Ca^ of (a)) G?b- \ 
v^|i ^?. Pult^i^ey, - » 

With Refpeft to the Cuftom of London^ 

(jO 1 Vef. Jan. 2^85. . (r) i Vef. Ju|i.;257- (s) i*Bro. C. ' 
C. .492. (f ) 5 fidrd. C. C. 274, («) ? Vef, Jun. ^6^'^. Ibic^ 
5^0. (x) 3 Ve£jun,384. 

; . Queftions 
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QueiticHis feiatingto Bte^Uons heWemSu&i^m^ry 
Shares and Legacies given to Widows^ an<! 
Children, cannot arife, except where Freemen 
negleft to^difpofe of tlkir ftop^ty, of eutcr into 
an. Agsreemnent that fueh Piropotrty £b^Q l>e VmiM 
to the Cuftam,. ^ the Staitute ^ tfce 11 Gto.- 
IL (j/) gives ftilt P«we? to Ff eemeft* to dJfpofo of 
tjieir pci-fonal Eftacte by Wiil, e?^^^ ^^ften^ Sti- 
pulations to the ccaitiwy hat^e fefeeft tnadd^ by 
them. HttM'se^ei-, i:fii. thtofe exdc^t^A Cafes thd 
famje- Rules and Obfervation^ apjdy i» Rcgai'd to^ 
£le6^bn& faetweear Otphaflnr a^ W^^v^ Sh^te^ 
and Fiovifioas bf Wm, afe htthe' iSsfts^b^re 

and tiu&St below irfdrred to' (z), • • 

• • ' • > f • 

When the Widow a?i4' Obild'tift ian felie be^h- 
imdey'theCaftom :aiftd<iinAir'th0 tf^i^ll^ without 
dsfeatiiag any of tiie Pii4>vifidtt« 4>f thi latley, the- 
Legatees will be iatitte* t&^ vmkitt botk ;< but it 
floes not feem quite fettled,* wheilier em ejpprefs 
IkclOifatian thatthe L^gaci^s^ A(>aid4>€ paidoat of' 
the teftamiataiy SHarie^ is «€C ft#(5€<flfery to -pi^* 
vent the Legatees? b«ing'jwt %& att^ IfeO^on. The 
later and betstel- Opinion, ho¥;%v«r> feetti* torequii^e 
fuch a Dcelayati©® ; as appeal^ .&on* the Cafes of 
{a) Frederick v. Frederick, and (U) Car v. Car. 

Xy) Gap. iSK (a) Forr^ft. 130. 5 P' Will. 123. %i 
Atk. 404. 2 Atk. 627. (^j) I P. Will , 722. (k) '2 Atk/ 

P4 But 
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But the Cafe of (c) Babington v- Greenwood, is 
to the contrary. 

Legatees cannot be obliged to make their 
Ele6lion until all neceflary Accounts are taken, 
and the Amount of what they are intitled to 
under the Will, is fettled and afcertained. To 
this Purpofe, fee the Cafes of (d) Hinder v. Rofe, 
(e) Newman v. Newman, and (/) WJiiftler v. 
Webfter. And if, the Legatees even make their 
Election, or receive for any Length of Time the 
Provifion under the Will, without a Knowledge 
of their Rights, and the Circumftances of the 
Teltator, they will not be bound by fuch an 
Eleftion or Receipt ; which is agieeable to the 
Rule of the Court of Chanceiy in Cafes of 
Dower ; (g) Pufey v. Defbouvrie, and (A) Wake 
V. Wake. But if the Fund be a free Fundj ab 
Originey and the Value and Amount of it eafily 
afcertained, although a Bill would be proper in 
the firft Inilance to afcertalti the Amount, in 
Order that the Legatee might proceed to ele6l, 
yet if the Legatee, without filing fuch a Bill, re- 
ceive for any coniiderable Period the Provifion 
under the Will, he will be confidered as bound 

(e) iP. Will. 530. {d) 3 P. Will. 125* in Notis. {e) i 
Bro. C. C. 186. (/) 2 Vcf. JuB. 367. (g) 3 P. Will. 316' 
(M I Vcf. JuD. 335. 
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t)y fuch £le6Ho]i, and will not be permitted to 
cleft anew ; (i) Butricke v. Broadhurft, 

With Reipeft to thofe Claffes of Cafes which 
relate to the Eleftion of Widows between Dower 
and Provifions under the Wills of their Huf- 
bands, the Court of Chancery has made a 
Difiinflion between thefe and the ufual Cafes 
of EleftiDn ; the Rule as fettled by modern De- 
cifions requires, that in Order to deprive the 
Widow of Dower i)y Eleftion, it nmft not only 
be ihewn that the Teftator did not intend her 
Dower, but that he meant to eivlude her from 
it; (Ar) Strahanv. Sutton, 

Thus if Lands (fubjeft to Dower) were de- 
vifed to be fold, and a Legacy bequeathed 
to the Widow, flie would not be put to an 
Eleftion between her Dower and the Legacy, 
inafmuch as the foimer is not inconfiftent with 
the Devife of the Lands, as* the Widow may 
confent to accept the Value of her Dower out of 
the Purchafe Money. See the Cafe of (/) French 
V. Da vies. 

It alfo feems to be the better Opinion that >a 

(0 I Vcf. Jan. 171. [k) 3 Vef. Jan. 249. {/) 2 Vcf. J^ 
S72. 

Denfo 
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Devife to the Widow of an Armuitp ^r Menti 
Charge out of the Jame Land$ in which 
flie is intitled to Dower, will not oblige her 
to ele^ between it and the Devife, nhlefs 
the Claim of Dower won W . ddfeiit or difaph 
point any of tl>e Provifions of the Witl. hv 
fupport of which Proip«)fition may be adduced 
the Caffs of (m), Pitt *e: Smow^don, (ji) Pcarfo» 
V, Peariqp, and (o) Fbftei' v: Co oft- Tlwre are, 
howeveur, contrary AdjudkatioiLs byr^reat IS^icb, 
"Giz. by Lord Camden, iii the Cafe of; {p) Vik 
lareal v. Gaiway ; by Lor d Noarthington,^ in l^at- 
cff (g) Arnold *o. Kemp&ead ; hy Sir-' Thomas^ 
Sewell, in that of (r) Jone& t^.. ColHer ;- and by 
Juftice BuUer, in that of (js) Wake v. Wake. 
Butnotwithftandtngithofe Cafes laift Jiefea-i^ to, 
the prefent Law of. the Court of Chanceiy, ref- 
lating to this Sulgedt. appeajss to be as above 
ftated. 

(m) 1 Bro, C. C. 292, Note. («) i Bro. C*C. 293. (♦) 
3 Bro. C. C. 347. {p\ Ambl. 68.2. x Bro. 292. Note, S. C. . 
^f/ Ambl. 466. (r) Ibid. 730. {s) 3 Bro.- C. C. 255. 
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When a rtjtinarif Leg^te^ is af^pointed by 
t^p Teftator^ he wUl be intitkcl in gmejal not 
only to f what remain^ stfter Payment of Debts 
ap4 Le^ci0s, but alft) to whatever may fall 
ilito itz-hy apy Ca.fualty alter the making of the 
Will — but if no Difpafitiqn he mtide of the Sur- 
plus, the ,Eixecutor has the legul Bight to it ; 
but , if no- Exequtor be appointed, then the Re- 
fidue is to be dHiribiiited amongft the Teftators 
next of I^in, according to the Statute of Dif- 
tribiitioi\^.(a) ; Clennell if. Lewthuite (i), and 
the other CaG^ referred to in the Notes (c). 

We nijuft pbferve, however, that a rejiduary 
Legatee J in order to be intitled to thofe Benefits^ 
muft be a general rejiduary Legatee, and not 
a partial one ; for if it appear that the Teftator 

{a) 21 & 23 Car. 2, c. 10, explained by 29 Car. 2, c.^^o. 
(h) 2 Vef. Jun, 465. (r) i Vef. 135, 322. 3 Atk. 300. 
Ambl. ^6* / 

intended 
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intended fuck Legatee to have what remained 

only after Payment of Legacies^ he will not, as 

refiduary I.^^;atee, be intitled to any Benefit 

frum Lapfes ; (rf) Attorney General v. Johnftone. 

Courts of Equity have indeed, in many In»* 
ftances interfered, and prevented Executors 
from deriving any Benefit from this their legal 
Right qua Executors, when the leaft Inference 
could be colleded from the Teftament that the 
Teftator did not intend them any Advantage or 
Emolument from it ; but it feems queftionable, 
whether fu^h Interference (although done with 
a View of furthering the Intentions of particular 
Perfons) has not been attended with k greater 
Inconveniency to Society from the Multi- 
plication of Suits and the Uncertainty and 
Intricacy of the Law upon the Subject, than 
would have been the Cafe if the plain legal 
Rule bad been allowed to prevail generally and 
without Exception. Many Cafe^ have occurred 
upon this Subjeft between the Executors and 
next of Kin, and feveral Diftio^ions have been 
introduced, which feem to he as foltowv 

... ' ■ 

If there be one Executor only, and a pecu- 
niary or fpecific Legacy be given to or in Truft 
for 'hi in, fuch Executor will be excluded from 



(/) Ambl. 577. 



taking 
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taking the Surplus, upon the reafoning that the 
Gift of Part of a' Refidue is inconfiftcnt with 
an Intention to give the Whole of it ; (e) Briftol 
r. Hungerford, and the other Cafes referred to 
in the Notes (/)• 

And although Legacies fhould be given to the 
next of Kin as well as to the Executor^ yet the 
former will be preferred ; {g) Farrington v. 
Knightly, and (A) Andrew v. Clark. 

A Diftin6tion appears to have been originally 
attempted betweeif the Circumftance of a Wift 
being appointed Executrix and Legatee, and of 
a Stranger^ upon the Ground of a prefumed 
Intention in the Teftator, from the near Rela* 
tion in which Huiband and Wife ftand to each 
other, to impart to her by his Teftament more 
extenfive Benefits than to the latter. In (i) Ball 
V. Smithy the Chancellor feems to have coun- 
tenanced this Diftin&ion ; but it is not certain 
from that Cafe, as reported, that the ChanceK 
lor pronounced his Decree upon the Point alone 
of the Wife being Executriv as alfo a Legatee^ 
for there were other Circumfiances of great 
Moment which aHb occurred in it, to whicli 

(/) Ch. PrftiSi. (/) t Vcrn. 473. lAtk. 47. 3 P, Will. 43. 
3 Atk. 226. n^id. 300. 4 Vef. Jan. 76. (^) 1 P. Will. 544. 
iib) 2 Vef. i6i. (1) 2 Vcrn. 675. 

Lofa 
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Lord Harcourt, in* (fe) Famngtcwi xf. Kttigfitly^ 
imputcid the Decree made in tlie prior Cafe. 
But even admitting that the Jud^netit in hdW 
^. Smith was pronounced npon th^ reafoning of 
the fVife being Executrix and Legatee, it 
feems impoffible to maintain its Authority in 
Oppdfition to the other Cafes upon tlfe Subjeft. 
— ^See the Cafes of (/) Randall v. Booker, 
(r/t) Ward v. Lant, (n), Sbuthcot v: Watfon,. 
(0) Lake v. Lake, and (p) Martin v. Hebdlv^. ' 

Thefe Authdrities appear to h^Vei^tled be- 
yond the Limits of Cbntrovei^y, thtt Legacies 
bequeathed to- femes Exectttfixes Witt 'exckide' 
them from the Refidue,' as wefl is'Execiltors who 
are Strans^ers, or Pferfonis relatfech iti rto''l>efi:ree 
to the Teftatots. / '' ' •' 

' Where there are two or more feke'chtotsj knd 
equal Legacies are givtn' to them, fuciH Legacies 
will deprive them of thb Rtjfdue; {^)'^ei\t ^: 
Srnith, and (r)'R6gers t. Ro*^s, as^reftiWed in 
Mr. Cox's S[dtfe But if thd L^dHes Ufe not If 
: equal AthoiAit] Methei*' they be pecnniary or fpe'- 
crfic, ytt the' Erecniors Will* ft^ ititi tied fo' the 
Befrdue, as an Inferdncie ariife, ffom the f)if-'^ 

\k)t P: Vf\\L S44V CO * "^^ern. 42*5/ • {m) CK. Pre. 182. 
' («) 3 Afk: 2*26. {0) Aftibl. 126. 07 1 Brb; C; C. ,154. 

^q) \ P. Win. 7. (r) 3 P. WiU; I93. 

3 ference 



^rence 4n Value, that the Teftator imfendcd 
billy to ptdfer one- of the Executors to the other, 
and not to exclude them from their legal Right 
to the Surplus ; for upon a Deficiency of Affets 
fnch une^l Becfuefts may have a very pmnted 
and ^nguiar Effeft ; (^) Braibridge v. Wood- 
roffe, {t) Bliakhom u Feaft, and (u) Bowket 
V: Hunter. 

Upon a like Inference of Intention, if Lega- 
cies be given to Jbme of the Executors onli/y 
fuch Legacies will not exclude them fit)m the 
Refidue } (j) Olivei- v. Fr^wcn, 

We muft lake Notice, however, that a Dif- 
lindion has been attempted between pecuniary 
and Jpecific Bequeftsto Executons^ in Regard to ex* 
eluding them from the Refidue,m. that although 
the foimer will efFefl; a Bar, yet the latter will 
not do fo, upon the Principle of an Intention 
prefiiitaed in tlie Teftator to diftribute ^fpecific 
Parts of his Eftate amongft his Executors in 
different Proportions, and not with a View to 
exclude them from the Refidue. But this Dif- 
tiniftion has never been taken by any decided 
Autkfcority; on the cofttrary, the Cafes deter«^ 

(j) 2 Atk. 6g6. (/) t V^f. 27, !(«) i Bro. C; C. 328^ 
<:r) I &0, C. Cr 590. 

» • 

mined 
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mined upon the Subjeft negative it. The Cafe 
of ( j^) Blinkhom r. Feaft was decided in Favour 
of the Executors, not becaufe the Legacies 
were Jpecijic% but unequal. In (js) Soutbcot v. 
Watfon, Lord Hardwicke denied the Diftinc- 
tion, as alfo did Mn Juftice Buller in the Cafe 
of (a) Nourfe v. Finch. The Cafes of. (b) Ran- 
dall V. Bookey, (c) Martin v. Rebow, and 
(d) Holford v. Wood, are alfo Authorities againft 
any fuch Diftindion. 



. ' 



It feems that if Legacies were given to twd 
or more Ejrecutors only, and no Legacies be- 
queathed to the others of them, the Legacies fo 
given would not exclude the Executors from the 
Refidue. See the Cafes of (e) Colefworth v. 
Branguin, (f) BufFar v. Bradford, and John-, 
fon V. Twift, cited in the Cafe of (g) Wilfon v. 
ivat. 

But if it be apparent^ from the Terms of the 
Bequeji^ that Legacies fo given to one or more 
Executors in Exclufion of the Remainder of 
them, were intended in full for what they 
fliould receive of the Tettator's Eftate bene- 
ficially, qua Executors ; in fuch Cafes, thofe 

ij) z Vcf. 27. («) 3 Atk. 226. {a) 1 Vef. Jun. 344. 
{h) 2 Vcrn. 425. (c) i Bro. C. C. 154. (^) 4 Vcf. Jun. 76. 
\e) Ch. Pre. 323. (/) 2 Atk. 221- (^) 2 Vcf; 166. 

partial 
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^rtial Bequefts will exclude the Executors from 
taking the Reficlue— ^as in Inftances when a Le- 
gacy is given to one of two Executors, for his 
Care in feeing the JVill executed ; (i) White v. 
Evans. 

When Legacies are given in fuch a Manner. 
as to raife no Inference, that the Teftator's In- 
tention in giving them was fiich as to be in- 
confiftent with the general Rule of Law in 
Favour of the Executor's taking the Surplus, 
fuch Legacies will not be permitted to defeat them 
of it ; and this is the Cafe when the Legacies 
bequeathed to the Executors are by Way of 
Exception out of other Legacies ; as if the Be- 
queft was of the Ufe of Plate to the Executor 
for Life, and afterwards to B; the Legacy to 
the Executor would be considered as an E.v 
ception only but of that bequeathed to B, and 
would not deprive the Executor of the Refidue; 
(k) Griffith t\ Rogers, (/) Jones v, Weftcomb, 
(m) Hofkins r. Hofkins, (n) Granville v. 
Duchefs . of Beaufort, (p) Newftead v. Johnfon, 
(/>) La^vfon t?. LaMdfon. See alfo Lord Hard- ^ 
>vicke's Obfervations in the Cafe of {q) Southcot 
V. Watfon. 

(0 4'Vef. Jun. 21. (i) Ch. Pre. 231. (/) Ibid. 316 
[m) Ibid 263. («) I P, WilK 114. I Bro. P. C. 305. S. C.' 
{0) 2 Atk. 45. (/) 7 Bro. P. C. 51 1, (f) 3 Atk. 226. 

Q In 
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In other Cafes> when a neoefiarj Implieadm 
or violeut Prefumption appears upoti the Face 
of the Will^ that the Teftator intended his 
Executors to be Ejxcuiars im Tru^ only, and 
by naming them Executors to give them na 
beneficial Intereft in his pcrfonal Eftate, fuch 
Executors AviU be exchuled from the Sefidue — 

As where the Executors are^ expre&ly caEed 
by the Teftator^ Ejtecuiorz in Tn^ ; (r) Pling^ 
». Pring, (s) Bagwell xu Diy^ and if) Gi^ydoii. 
w. Hicks ' 

Or where the Re^Ate la bequeathed to ibexA^ 
as TVzj^ej^ upon various Tnifis Ibr the Benefit 
of others, which Trufts afterwards £iil - (u) Read 
w. Snctt 

€k when the Legacies given to the £xe€utoi# 
axe expreffed to be ift Cooifideratifwi of tlKhr 
Care and Pams^ (x^ TroiMt and Ej^pexes in. 
executrn^ the Tmfts of the Will ; (jr) Rach-^ 
field V, Caxetekj and May a Ijewi% dtd in 
that Cafe ; (i/'} Deaa v. Doltoa 

Or when the Surplus is originally ^eBuaUjf^ 
given away from the Executors, but the Whol^ 

(r) 2 Vern. 99. (x) i P. Will. 70,0. {t) 2 Atk; 18. {u) Z* 
Atk. 645. {x) 1 Pv Will. 158. (j) r Bror C C. 654. 

OF 



*f toUifi fih of ft, becoffy6s ufidifpdfed of by 
i^qiietit tvehtd ; fzj Aridrdvlii t?; Poilblanc, 
and (a) Bennet v. Batchelor— — 

Or wl^en the Refidue is* defeBively difpofed 
of; as that is fufficient to fhew that the Tef- 
tator did not intend his Executors any benefi- 
cial Intereft in his refiduary Eftate ; {b) Davers 
«?. Dewes, (c) Biihop of Cloyne v. Young, and 
(jt) Mordaunt v. Huffey, 

In Cafes whefc the Refidue is given to the 
Executors by exprefi Beqaeft <is Teiianis in 
Common^ and one or more Shares become Idpfed 
by the Death of on^^or fome of fhem, fitctf Shwe 
or Sisrres A^ill belong' ta the Teftator's next of 
Kin,, in Preference to thte^nroiwgf Exeeutofs, atad 
for this Reafoh, m. that the Teft^or by giv- 
ing, to his Execut6iS* hh refidbaiy Eftali^ ift 
-awided Sharesy i^ prtfumed tc have intended td 
give them by luiplication no more thaA <he 
Amount of futeh Shkrei*. See the Ca-ifes' of 
(^) IMfasa *&. Man, (/) Page v'. Pa;^e, (^) O^Veh 
V. 6wen> and (A) Peaf tT. Chapman. BnivfOim 
the Refidue i^ bfequeatlied to th^ih in Joinl^ 
Tenancy, the Shares of thofe dying will not be 

(«5 5 Atk. 299. (il)' 3 Brb. G.C; 28, (i) 3' P. Will. 40. (t^)' 2 
^cf. sfr. (^ 4 Vcf. Jun. 118. (0 2 Stra. 905-. (/) i I^. 
Will. 489^. {g) 1 Atk. 494. fJi^J I Vef. 542. 

Q 3 dif. 
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diftributable amongft the Teftator's next of Kin, 
but will go over to the furviving Executors; 
(i) Frewen v. Relfe. 



Parol Evidence. 



It has been before obferved, that Courts ot' 
Juftice are very jealous in the Admiflion of 
parol Evidence to create or difappoint In- 
terefts ; another Inftance, however, in which 
they have admitted fuch Evidence, is for the 
Purpofe of rebutting a Truft of the Refidue 
refulting to the next of Kin, when Legacies are 
given to the Executors ; (Jc) Fane *o. Fane, 
(I) Granvill v. Duchefs of Beaufort, {m) Wing- 
field r. Atkinfon, {w) Batchellor v. Searle, 
(o) Heron v. Newton, {p) Petit «?. Smith, 
(y) Rutland t?. Rutland, (r) Brafbridge *v. 
\V oodroffe, {s) Lake v. Lake, {t) Littlebury v. 
Buckley, and {u) Clennel v. Lewthwaite. And 
as parol Evidence was allowed to be given on 

(/) 2 Bro. C. C 220. {k) I Vcrn. 30. (/) 2 Veru. 648. 
(w) Ibid. 673. {n) Ibid. Ji6. \o) 9 Mod. 11. (p) i P. 
Will. 9. {q) 2 P. Will. 210. (r) 2 Atk. 6^. (/) Amb. 126. 
{/) JiBro. P. C. 340. («) 2 Vef. Jan. 465, 

Beh. 7 
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Behalf of the Executors, Juftice required that 
jGmilar Evidence fhould be admitted in Favour 
of the next of Kin ; (j) Rachfield v. Carelefs. • 

' Notwithftanding the above Cafes, by which 
the Law for admitting parol Evidence is un- 
queftionably fettled, fucceffive learned Men 
have regretted that the Rule was ever fo eftab- 
liflied. In the Cafe of (y) Blinkhom v. Feaft, 
Iiord Hard wick expreffed a Doubt as to the 
Propriety of admitting fuch parol Evidence, 
but that Doubt feems to have been removed 
previous to his Lordfliip's Decifion, in the Cafe 
of {z) Lake v. Lake ; IVfr. Juftice BuUer ad^ 
mitted the Rule to be as above ftated in the 
Cafe of {a) Nourfe v. Finch, but lamented that 
it was fo eftablilhed, and was of Opinion that 
fuch Rule became gradually fettled upon a Mtf- 
coneeption of the earlier Cafes. 

When Legacies are given to Executors, as 
from this Circumftance a Truft of the Refidue 
arifes by Implication for the next of Kin, the 
Onus of proving a different Intention in the 
Teftator lies upon the Executor. The Evidence, 
in Order to be fufficient to repel the Prefump- 
tion in Favour of the next of Kin, muft be 

{x) 1 P. Will. 158. {y)2 Vef. 27. («) Ambl. 126. {a) 1 
Vcf. Jun. 344. 

Q 3 plain 
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j^aiii and mdifputafal^ — V^gUP P9TP^ P^^h^ffVUt 
ixfade by t^e Jisfl^o): at difFierent f^^ri^s of ^g( 
Life itrill ^aye no W^i^ht, b]iijt thofe only firf 
material which paffed at the lime of making the 

1filK^)i ap4 i^ appears inpre rp^jria^P to 
fuppo^ tl^at ^i^e Diticlaratipm of a JeiUtqr 9^ 
tjiat TifpiB, are ji^tended by him to Gju?ry ^ifl^ 
tjjein t]ie mpre cieitg,ift ^jjd fixed Purppfca qf 
hip }p|:entiofi tp eifclifde hi§ ^lationis, than %|iy 
Ag/?y Exprejj^on? utfiered by hifp dming thf 
othpr Ppripd$ of hii^ ^fe ; for thg lat:t:er Decli^-' 
rations jpigbt be produc^cl frpm t;he |{g§.t G^ 
ij^omei^t^ry Paffion, or fipm thp Impulf?; 9i 
iho|t Difguft. I muft obfeyve, howevqr, tha^ 
there is a Cafe determiupd at thp RpUsf (f), 
Clennell v. Lewt:hwaite, ^n whiph ppplamtip^ij^ 
made by tjie T^ftatpr fubfeqwpnt to \v^ WilJ 
were cqnf^flefed asi gop4 flyideiiGf?, and Bfpdupgd 
a Decree in Favour pf thp E^pcutor, ^Jip ^af 
alfo a Legatee. 

(4) 2 p. Will. 210, 215. I Vef. Jttt\. 344> 3Sg« (^ ? 
Vcf. jun. 4(55, 475. 
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JURISDICTION OF COURTS IN LEQA^ 

TORY MATTERS. 



The Courts which at prdent have Jurifdi6Hoa 
in teftamcntaiy Matters are the Court of Chan- 
cery, the Spiritual or Ecclcfiailical Courts, and 
fome Couits Baron. The two lai^ Defcriptipns 
of Courts have exclulive Jurifdiftion in the Pro- 
bate of Wills, and the Courts Baron have their 
Jurifdidion of the Subjeft founded upon immenw- 
rial Ufagc (rf). The Probate of Teftainents, and, 
of Confequence, the Determination of Matters 
arillng out of them, belonged originally to 
the County-Couit, in wlxich the Sherift' and 
Biihop £at together prior to the Conqueft (<?). 
Whilft thefe two Judges prefided, no Diftiiidlion 
was made in the Determination of lay and ec- 
clefiafiical Caufcs, any further than as each of 
thofe Judges might think proper to pay greater 
Refped and Defeience to the Opinion of tlxe 
other in Queftions more paiticukuly within their 
feveral Provinces. Aftei* the Acceffion of Wil- 
liam the Firft, and the confequent Difmcmber- 
ment of the County-Comt, arifmg from tlie 
Bifliop being prohibited to fit any longer in 
Judgment with the Sheriff, the Confidcration of 
lay and ecclefiaftical Queftions naturally fol- 

fdj Off. of Executors, 43. {e) Lamb. Sax. Laws^ F. 64. 

Q4 lowed 
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lowed their refpeftive Judges. — But it cannot 
.now be fatisfaftorily afcertained at what par? 
ticular Period after this Alteration in the Bufi- 
nefs of the County-Court, the Ecclefiaftical or 
Bifliop's Court firft acquired a Jurifdiftion in 
teftamentary Matters ; it is agreed, however, 
to have exifted fo early as the Reigns of Henry 
I. or Henry 11. but not in Exclufion of the 
Courts of common Law (J^). 

Although the Ecclefiaftical Courts have, 
through Length of Time, acquired the original 
Jurifdiftion in Rebus Tejiamentar Us, Courts of 
Equity have neverthelefs obtained a concurrent 
Jurifdiftion with them in Determinations upon 
perfonal Bequefts, as Relief in thofe Cafes is 
■generally dependant upon a Difcovery and Ac- 
count of Affets {g). And an Executor being 
confidered a Truftee for the feveral Legatees 
named in the Teftament, the Execution of 
Trufts is never refufed by Courts of Equity (Ji). 
Thefe Courts, indeed, in fome other Inftanccfci 
which frequentl3^.occur upon the prefent Subjeft, 
exercife a Jurifdiftion in Exclufion of the Ec- 
clefiaftical, inafmuch as- the Relief given by 
the former is more efficient than that admi- 
niftered by the latter. One of thofe Cafes hap- 
pen when a Huiband endeavours to obtain Pay- 

(/) Spelm. Origin of the Probate of Wills, 128. Glany. 
Lib. 7, c. 6 and 7. {g) 3 BJa. Com. 98. {h) i P. Will. 544- 
, Ibid. 575. 

men^ 
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ment ' of his Wife's Legacy ; Equity will oblige 
Jiiin to make a proper Settlement upon her 
before a Decree will be made for Payment of 
the Money to him — but this the Ecclefiaftical 
Court cannot do ; therefore if the Baron libel 
in that Court for his Wife's Legacy, the Court 
of Chancery will grant an Injunftion to ftay 
Proceedings in it (i). Anotlier of thofe Ip«- 
fiances occurs when Legacies are bequeathed to 
Infantss for Equity wjll prote6J; tlieir Interefts, 
and give proper Direfiions for fccuring and 
improving the Fund for their Benefit, which 
cannot be effefted in the Ecclefiaftical Court^ (k). 

It has been before . obferved, that thje Pro- 
bate of Wills belongs exclufively to the Eccle- 
fiaftical C/Ourts, except in the Inftance above 
adduced ; from whence it follows, that if a Pro- ' 
bate has been obtained by Fraud, the Eccle- 
fiaftical Court can alone revoke it (/). But a 
Court of Equity will interfere and prevent a 
Perfon taking an undue Adv.antage by con- 
tefting the Validity of a Probate, when fuch 
Perfon has acted under it, and admitted FaBs 
material to its Validity {m). In like Manner 
the ' Court will intcrpofe when a Probate, has 
been obtained by Fraud, and either convert the 
Wrong-doer into a Trujlee in llefpeft of fuch 

(/) I Atk. 491. I Atk. 516. 2 Atk. 420. Ch. Pre. 548^ 
\Ji) I Vern. 26. (I) i P. \Vill. 388/ (///) i Atk. 628. 

Probate^ 
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yipolitte, m dSf mil ccmipcl him to confeot t0 
» Seirocatioii of it m the Ecclefiafiical Comft ; 
(«) Banefly v. PoweL 



We nmft tske Notice, tbat the Jnrifiiidjoit 
of the Ecclefiafiical Courts is confined to Tefta* 
sient» porelj, or in other Words to Beqaefts of 
perfenai Efiate; therefore, if Lands are the 
fiutjeA of a Devife to (ell for Payment of 
Debts, thc^ Courts cannot hold Plea in 
Bdation to them, but Courts of Equi^ 
only (a). 

The Ecclefiafiical Courts, however, have Ju^ 
inlSiiction in Queftioos arifing out of Interefis 
SB Lands, as in Devifes of Terms for Years, 
or of Bents payable out of them; for luck 
Devifes relate to Chattels real only (jpi). 

But if a Legatee alter the Nature of his De- 
mand, and change it into a Debt or Duty, as 
by aeeepting a Bond from the Executor for 
^yment of the Legacy, it feems that fuch 
Cireumflance will either deprive the Eccle- 
fiafiical Court of its Jurifdidion, or elfe give 
^n Option to the Perfon intitled, to fue iq 

(») iVeC. 120, 284. (0) Dyer, 151. Palm. 120. 3 Show. 
ifo, pi. 36. ff) Cro. Jac. 279. Bulf. 153. 2 Keb. 8. 

that^ 
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tittle m a temf&ral Q^^ft, f( bis DHbwr 
tiott (f). 

la tliafe Ca&S' xvhM-e t!H« l^clsfiadieM Cmirtu 
have undoul^Ud Jurifdiftion, y«t \f a temporMl 
Matter be pleaded in Bar of the Relief fought, 
they muft proceed according to the Rules of 
thie common Law, or elfe they ^vill be pro- 
hibited from proceeding — thus, if Payment were 
pleaded in Bar to a Legacy, and there was but 
one Witnefs whom the Ecclefiaftical Court would 
not admit, becaufe their Law requires twOj a 
Prohibition would be granted by the temporal 
Courts upon Application, for the Reafon laft 
affigned (r). 

Cafes have occurred in which Courts of com*- 
mon Law have taken Cognizance of teftamen- 
tary Matters, and permitted an Aftion to be 
inftituted for Payment of Legacies when Proof 
was made of an AJfumpJit or undertaking by 
the Executor to pay thenl {s) ; but the Prin- 
ciple of thofe Cafes appears to be fhaken by a 
late Decifion of the Court of King's Bench, 
in the Cafe of (f) Deekes v. Strutt, difaffirm- 
ing that Court's Jurifdiftion in thofe Matters, 

(^^ Yclv. 39. 2 Roll. Rep. 160. (r) 3 Bac. Abr. Tit. (Leg.) 
page 489. (/) Sid. 45. Ray m. 23. 2 Lev. 3. Vcntr. 120. 
II 14^4. g^l. pi. 15. (t) 5 Term. Kt^^, 690. 

2 upon 
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upon the Ground that a Court of common 
Law was, Jram its Rules^ incompetent to ad- 
minifter that complete Jufiice to the Parties 
which Courts of Equity had the Power, and 
was in the conilant Habit of doin^. 



INDEX. 
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JxBATEMENT.'^lxi what Cafes Legatees mail abate rate* 
ably» inttrfe. iii. 

Of Specific Legacies, 113. 

Of Legacies to charitable Ufes, 114. 

Of Bequeils to Executors and Trullees, 115. 

Of Legacies to Servants and Creditors, 115. 
'AJmftioM.^^ln what Cafes Advancements to Legatees, fub* 
fequent to the Date of the Will, (hall be confidered 
as Ademptions of their Legacies or Portions, 105. 

Whether calling in a particular Security will defeat a 
Legacy given gua Money, but with a Reference 
to the Sum due upon the Security for Payment 
of it, 33. 

In what Cafes the DiftinAion between a voluntary 
Payment of a Debt, fpecifically bequeathed, and 
a compulfory Payment of it to the Teftator, is 
material in Regard to the defeating of the Be- 
queft, 34. 

In what Inftances replacing the Fund by the Teftator 
will revive a fpecific Bequcft of it, when it had 
been annihilated after the Date of the Will, 36. 

Whether an Alteration made in the Thing be- 
queathed by Operation of Law, will afFedl an 
Ademption, ^y, 

Adimption. 



INDEX. 



the fame in Subflance> will adeem a fpedfic Beqneft 

of it, 37. 
Whether, if the Alteration made in the Fand be 

fQcfi^as to l^e ncyftrtof i»thefad[e as at the 

'fimc when tlie Witf was miade, (och Change 

will efFed an Ademption, 39. 
In what Cafes the Removal of Goods, fpecificially 

bequeathed from a particular Place or Situation^ 

will amount fUT iiif .Mffltption of the Bequeft of 

them, 37. 
Whether a partial Alienation of the Thing fpe- 

cifically given will be confidered as an Ademp- 

nc^uflfci J^"* 40*.' 
In what Cafes Renewab^ df icHft!^ ftV Tears fpe-r 

cifically devifed, #»? «ft^5iWtt tH* ai4»A<feni^on, 40, 
Whether Ifehe^^^ 6f ' J^efttfeAdtti' ftK Lines' ^ffter the 

tkt^iff &t tditsM^ri^/ tKlF b^' 66S6d&<!& as an 

Aide«if|WioM, 4<». 
49(^(^iMi^.-^WhlMBf¥'L^pfei5^ ^i&MtML ifO'h^<r 4.^ 

L€gi«iJft^ ^fopfiz'^S aW* fcchW* fcftW^ the Time 

^^6iiltfe< S dh» f j^ittt*iit of tKthttV K^ 

A-rid tJtef '^^tf attymtit ft9 att A«ferif, il^, 2. 
4SfK:^A^n* ^liat C^s lifaxilfi^^ iti Kivbiirr of Legatees, 

i23»9' 
1fh«tlterdi'rfofti^eil^riVy-li<ig^^, i"^. 

#fc*djliitWj|fe*, iz/. 

UbiHr d^tdtild Af&tjf afd t'd^ be dBfeliiWsa,- 127, 8. 

in' wStelf fetfahcdfs- # L<!gui^ f&ill' li<*^ Emitted to 

ftand in the Place of a Creditor,t ^o^^ed the real 

Wisli^, 123, 4', 94 

dilidlm^^'Wlio lo5kc(f ai>bn' a^ ftfch* tfo aHfvlW tlrc^Cefcrip^ 
tibh; v«4tHin die itfttiMi^^ dF tfiti' Bb^ft, 8, 11, 
14* >6. 



1 N D E^ X. 
CMkm^^lM whftt Cifts di^fe iMMm After fk« TeAmt*^ 

Death Hull be excUded from Shares in the legatory 

Fond, |o« 
In what Inftances all the Children ihall be permitted 

td take e^aal SharM in the Legacy fWnn the un- 

Mrtainty in Befcriptioii to to which of them were 

imended to take, 17. 
Of natural Children^ 9^ to, 
CJMr/gr«<^Whac Be^tfdU are void by the Statute of Mort*-^ 

main, 66/ 88. 
Of Legacies to faperftkioti* V(6i, 92 . 
A Bequeft to a charitable Vte generallyy how con* 

fidertdy 93* 
Coyimftiofr when the Ghaiity is deferibed, bat th^ 

Obj#£b of it iifidefined, 93. 
ConftmAiOA, when the Charity to which the Legacy 

ia giren j^not illegal, btrt the Motfe of Applica- 
tion only, cannot take ESt€t, 93. 
J^hu^ts^^The Derivation of the W6rd, 141. 

What comprehended nnder the Term, i^. 
To what Extent they may be limited, aosj. 
C^«dS&iMj.«-»Delbit4<m and Diviftoir of thefn, 42. 

Whether atiy paf ticnto Woj^d^a^ene^effary to createxa 

OMditkm iii a vm, ^8. 
Difference of Coi^tioA^, pfr^e^deiyt ai!fd Mbfeqiient, 

ill Rergavd td Legstee», #heA the^ Cotidkioifr ii 

rd|MsgmMf, ixAjpoiBbfe^ oY itegttly 43. 
Aa hilBtsttic6 of a^Coiidkioft im^^HHIle ilt rts'Creation^ 

I nut of a: CoDfdittoi^ iiot ttoi^fb(6bie at its 

Creation, bilt' Aiade fo t^fvnitd^ by tlfe Aft of 
Ood, 43. 
!■' of a Condition" n6t JmpbffiBfe at it* 

C^^MRiotti bflt b»co'ftfe fo afftet^^di by the Aft of 
^ theTcftator, 44. 

»ii >■ ■ > ■ o#r€o!rdMOTrf5p"gnafitY<rtlsf B^ 
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I 1* D E X. 

Cm^//Mr/;^— Conditions which the civil Law ternis captidtt^^ 

45- - 

The EfFeft of Conditions not to difputc th^ Validity 
of Teftaments, 49. 

Of Conditions in Reflraint of Marriage generally^ 50. 

Of Conditions which lay a partial Reftraint only 
upon a Legatee from marrying, and the Perform- 
ance of them, 51, 64. 

the Difference between the common and civil Law,, 
in Regard to the Performance of Conditions, 59. 

The Time appointed for Performance of Conditions, 
when material, 59. • 

When no Place is appointed for. performing Condi* 
tions, in what Manner they are to be executed, 6o# 

In what Cafes Conditions Ihall be confidered as per- 
formed in the Teftator's Lifetime, 61. , 

When Legatees Ihall have Time, during Life, to 
perform them, 62/ 

Conditions, confilling of a Variety of Parts in the 
copulative and disjundlive, how to be performed. 

Whether Courts of Equity will relieve againft Con-, 
ditions in partial Reftraint of Marriage, 63. 

And whether Executors are obliged to give Notice of 
Conditions to Legatees, 66, : 

Conflruaion.—W\i2ii Claffes of Relations will be permitted to 
receive Shares of a Legacy bequeathed to Rela- 
tions generally, and in what Proportions, 17,.! 8, 19. 

Who included within the Term— Defcendanfs, 20. 

Whether a Bequeft of Intereft will amount to a Dif- 
pofition of the Principal, 160. 

Effea of a Devife of Principal only to pafs Intereft 
in Ai-rear, 161. 

What included in a Bequeft of all the Teftator's 
moveable Things, 142. 

""■" " -—<———— of all his immoveable, 

Things, 144. 



INDEX. 

ConJfmSicft.'^Tht Word Item how conflrued, 147. 
And conilrued Or, and Or And, 154. 
What Articles comprifed within the Term honlhold 

Staff, 145. 
A Legacy of 50I. Long Annuities how conftrned, 160, 
Bequeft to the Parifh Church of C, who intitled to 

receive it, 161. 
What included within the Term — ^Medals, 146. 
Words of Diminution not confbrued a Bequeft by Im* 

plication, 162. 
What Relations included within the Term firft and 
fecond Coufins, 17. 

See Titles, Goods, Furniture, Children, Ser- 
vants, Chatties, Joint-Tenants, Tenants in 
Common, Heirs^ Releafe, Kfue, and Charity, 

JDmatiOtts, mortis roa^.— The Definition and Properties of 
them, I, 2. 
What may be the Subjedl of this Species of Dona- 
tions, 3,4. 
The Ceremonies neceflfary to compleat them, 3> 5, 6 

flexion. — The Principle of it, 212. 

In what Cafes itmuft be made, 212, 213,21^, 217. 
By whom, 214. 
At what Time, 216. 
And at whofe Inftance, 214. 

Of the Cuftom of London in Regard to Eledion, 
215. 

r^a/.— Whether (he can take a Legacy to her feparate Ufc 

without a Truftce, 155. 

And what Words are fufficient to fliew an Intention 

that (he ihouldhave the Bequeftto herfeparate Ufe, 

155. See Title — Payment. 

^ Furniture , 



I NT D E X. 

Fumiture.'^Vfhkt will pafs by the Term, 14^^ 

OW/.— *-Wliat includecl in the Term, 136. 

In what Cafes the legal Import of it h^s been nar^* 
rowed, 138. 

Heirs* — Conftrucd as fynonimous to Children, 14; 

Conftruftion of the W'ord Heirs, or Hfeirs of the 
Body in the Liniitation of Chattels; 203, zt^J, 8. 

Infant en itentre fa mere* — W'hether confidered as a Child ih 
Exiftence for the Purpofe of taking a* Share in a 
Fund bequeathed to Children, 11. 

See Title — Payment. 
//?/^r£/?.— From what Periods payable to Legatees, 68, 7y. 

Whether applicable to the Maintenance of infant 
Legatees when their Parents aVe of Ability to nttiih^ 
tain them, 71. 
Who intitled to receive the Intereft of Legacies^ 
payable at a future Period, which becomes due be- 
tween the Tellator's Death and the Time appointed 
for Payment, when no exprefs Difpofition is made 
of it, 76. 
What ftate of Intereft allowed by the Court of Chan- 

eery when none is fixed by the Tcftator, 8b. 
Whether Intereft is allowed to be computed upon 
Principal, and Intereft reported due by a prior Re- 
port of the Mafter, or upon the Principal only, 

83. 

In what Cafes Intereft will be decreed upoh the Arrears 
of Annuities, 84. 
/«v^«/ory>.— When to be given and figned by Legatees, 104. 
^^.— A Limitation of Chattels to ijfue^ and in Default of 
IfTue, howconftrued, 204, 209. 

foint- 
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IN n E X.- 

^fli«/-7>»tfff^/.— How created, 148, 151, 160. 

Whether Shares accrued hy Surviyorfhip will, upon the 
Deaths of Legatees, go over to Survivors without 
the Infertion of proper Words for the Purpofcj 

152. 

Juri/Mion.—'WYi^X, Cptlrts entertaia Jurifdiaion iii perfonal 

Bequefb, aji. 

.ZiM^.-^What will amount to an eitedlual Charge of Lega-^ 
cies upon them, 195. 
What Fund is in the firft Place to be applied in Pay- 
ment of Legacies when the real Eftate is effedlually 
charged, 197. 
In what Cafes Legacies charged upon Lands may be 
added to, altered, and diminifhed by a Codicil noFt 
properly executed and attefted to charge and pafd 
real Eflate, loo, i. 
£«)ft/^/.-— Wheii Legacies will be Confidered as lapfed^ 117, 
Zrfrj'<ifiV/.---The Definition and Divifion of them, i. 

Mifiahs.-^lti the Thing bequeathed when fatal, 157, 

Parol E'vidence.'-4xi what Cafes admitted to afcertain Lega- 
tees, when their Names have been miftaken, or 
mif-fpelled, ai. 

Admitted to repel the Inference of Ademption or Sa- 
tisfadion when a Parent, or Perfon in Loco Parentis 3 
has advanced a Child, after providing for it by 
Will, 106. 

.1 to explain a latent Ambiguity when the 

Teftator*s Property, and the Bequeft do not accord, 

n to repel Prefumptions in Favour of Exe- 

cutors an4 next of Kin, refpedling refiduary per* 
fonal £ftates> 228. 

R 2 Payment* 



fajnunt.'^kt what Period Legacies are payable whett tid 
Time is appointed for the Purpofe, 95. 

Legacies given to Infants, when to be paid, 95. 

«" ■ " ■ - to married Women, t6 whom payable, 
96. 

The Necieffity of their Cohfent to Payment of Lega- 
cies bequeathed to them, 97* 

The Difference of Conftrudlion between the Reprc- 
fentative of a Legatee when the Legacy is veiled^ 
and Payment only poftponed, and a Legatee ovef 
of the fame Legacy upon the Death of. the firft, 
before the Time of Payment, in Regard to their 
waiting for Receipt of the Legacy, 98. 

^Whether fuch Conilrudipn is applicable to Bequefts 
charged upon Lands, 99. 

Out of what Fund, and at what Times, fubftituted 
or additional Legacies are payable, where no Fund 
is afiigned, and no Time appointed for the Satisfac-- 
tionof them, 100* 

In what Cafes Legacies will be prefumed to be fatis- 
£ed, loi. 

Re/aftdfng,'^Wlio fliall compel a Legatee to refund his Le- 
gacy when improperly paid, HI. 

ReleaJe.'^In what Cafe a B«queft ihall Amount to the Releafe 
of a Debt, 162, 171. 

JRefetJtion.^'When two Legacies, given to the fame Legatee 
by Will, or by Will and Codicil, ihall be con- 
fidered as repeated only, or ac^mulative, 132.- 

iJ^4W.— Who entitled to it when undifpofed. of, 2 1 9. 

In what Cafes Executors are confidered Truftefes for 
the next of Kin of the refiduary Eftate, 220. 

See Title — Parol E<vUence. 



Satisfaffion.'-^Of Debts by Legacies, 163, 4, 5, 6, 8. 
Of Portions by Legacies, 166, 169, 

i Sern/antu 



INDEX. 

5<rvi»f//*-— Legacies to fach of the Tefbitor's Servants as 
fhould be living with him at his Deatli, what 
ClaiTes of them will be included within the Def- 
cription, 162. 
Specific Legades.'-^Defined, 24. 
Of Stock, 29. 
Of Money, 32. 
Tenants in Cammon.'^By whstt Words creSLttd, 148, 152, l6o. 
ConftruAion when Legacies are given in common, 
with a Bequeil over to Survivors, 149. 

9r«^.— When raifed by Implication, 1 56r 

/^/Vgr^..-.Legacies payable out of perfonal Eflate, when conii- 

dered veiled, 172. 
Legacies payable out of real and perfonal Eftate, when 

veiled, 185. 
Legacies payable oat of Lands primarily, when veiled, 

186. 
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ERRATA. 



V ' 



Pag[e t|. The Reference (6 J in the Notes is placed laft in- 

ftead of firft. 
49* Line i8. For " Buitoiigs" x^tdA. Burroughs, 
,50, 3. In Notes-^For ^* At" read Atk, 

61. 4. Place the femi-Colon itfter the Reference 

> ' Z'^;^ ; and hi Line 
19. Expunge of, 
16$. ^5. For «*'the'» aftcf (^laf.yread fy; 

S2* 7. For " Malcom** read Mulcoim. 

!«• 26, For " com'* Tead cMte, 

j$$. 16. For " Teftator's" read Teflatori. 

1 8. Infert i/after the words ** difpofed of," 
390, 2. In Notes,infert the Letter Cafter" I Brown C.** 

aoa. I a. Infert « after the word ** upon." 

204. 15. Infert a after the words " intitled to." 
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